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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Equity No. 39707 

George Hellen, et al., Plaintiffs, 

v. 

Nellie Thom IIellen, et al., Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed August 7, 1939 

In the District Court of the United States 
for the District of Columbia. 

Equity No. 39707 

George IIellen, et al., Plaintiffs, 

v. 

Nellie Thom Hellen, Lillian Hellen Reeves, Elizabeth 
Hellen Martin, Clarence Cowles Hellen, et al., 
Defendants. 

Agreed Statement of Record on Appeal. 

Pursuant to the terms of Civil Procedure Rule 76, the 
parties hereto, believing that the questions presented by 
the appeal herein of Lillian Hellen Reeves, Elizabeth Hel¬ 
len Martin, and Clarence Cowles Hellen from the judgment 
rendered in the District Court of the United States for the 
District of Columbia in this cause on the 6th day of June, 
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1939, can be determined by the Court of Appeals of the 
District of Columbia without an examination of all the 
pleadings, evidence, and proceedings in the Court below, 
present this statement of the case, showing how the ques¬ 
tions arose and were decided in said District Court and 
setting forth so many of the facts averred and proved, or 
sought to be proved, as are essential to a decision of such 
questions by said Court of Appeals as follows: 

The following is a copy of the will of Johnson Hellen, 
deceased,— 

Will 

I Johnson Hellen, of Washington City, D. C. being of 
sound and disposing mind, memory and understanding, 
wishing to dispose of my worldly estate, which The Al¬ 
mighty has enabled me to acquire, Do make this my last 
Will and Testament. I constitute and appoint my son in 
law, Hamilton G. Fant, my friend Dr. John B. Blake, and 
my sons Clifton, Clarence and Frank Hellen, the survivors 
and survivor of them, executors and trustees, of my per¬ 
sonal and real estate. I appoint Dr. John B. Blake, 
2 and Hamilton G. Fant, guardians of my sons, 
Charles, Eugene and Joseph Hellen—I devise unto 
my said executors and trustees, the survivors and survivor 
of them, all my improved and productive real estate, in 
Washington City, excepting therefrom, during the life of 
my wife, Jane E. Hellen, part of lot one, in Square Number 
Four hundred and eighty nine, with the improvements, 
where I now reside, 1 devise this property, should my wife 
survive me, to her, during her life, and also all the house¬ 
hold furniture and effects therein, during her life, if my 
wife shall die before me, as also on her death, 

2 

If she survives me, or if she marries again, then on the 
happening of either of such events, I also devise this part 
of lot one, in Square 4S9, and the improvements to my said 
trustees, the survivors and survivor of them, upon the 
trusts and for the uses and purposes hereinafter men¬ 
tioned, that is to say to lease the said improved real estate, 
from time to time, and to collect the rents, and apply the 
same after deducting their commissions, repairs taxes and 
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insurance, every year expended thereon, they shall pay 
annually five hundred dollars, in quarterly payments to 
my wife, during her life, also five hundred a dollars a year, 
to each of my sons Charles \V. Hellen, Eugene and Joseph 
Ilellen, Five hundred a rear to mv two sons Clarence and 
Frank Hellen, and five hundred a year to my son Clifton 
Hellen, in trust for the maintenance support and education 
of his two sons George and Ben Hellen and his present 
wife, and the survivors of them, and to be free and exempt 
from the debts, liabilities, and encumbrances of the said 
Clifton Ilellen, now existing or which may be hereafter 
contracted. All these 

3 

annuities to be paid quarterly, if practicable. The surplus 
if any, shall be invested by my trustees, in Six per cent 
good securities, and the interest to be reinvested by them. 
I devise all my unimproved real estate, in Washington City, 
or elsewhere, that my not have been sold by me, to my said 
trustees, the survivors and survivor of them, in 
3 trust, to sell the same at public or private sale, on 
such terms, as they shall deem proper, with power 
to convey the same, or any part of the same, to the pur¬ 
chasers, on their paying, or securing the payment of the 
purchase money, and when paid, it shall be invested in 
good United States Stocks, or securities, and the interest 
derived therefrom, shall be reinvested, in the purchase of 
such securities, annually, during the continuance of this 
trust. 1 also devise to my trustees the survivors or sur¬ 
vivor of them, all my stocks, bonds and notes, including the 
notes of I II Harvey, and I Williamson, upon the trust, to 
receive the interest thereon, every year, and apply the 
same, first, to pay to Eliza Goddard, a colored woman, or 
her attorney, in quarterly payments, her annuity of five 
hundred dollars, during her life. 2nd to pay to Mrs. Ade¬ 
laide Hellen during her life, her annuity, or one hundred 
and twontv 

4 

dollars 3d They shall pay to my wife, if she survives me, 
during her life, or until she marries again, twelve hundred 
dollars a year, in quarterly payments, if possible. If the 
interest on such stocks or notes and securities, are not suf- 
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ficient to pay this sum, of twelve hundred dollars a year 
to my wife, the balance wanting shall be made up from any 
other interest, or rents received by my trustees. It being 
my intent with the rent she will receive from the Office, in 
the house I now occupy, and is rented to Judge Day, and 
devised to her for life, to secure and provide for her, an 
annuity of two thousand dollars a year. When these an¬ 
nuities in each case abate, and become estinguished, by the 
death of the annuitants, the annuity so abating, shall be 
invested in some United States securities. So also shall 
the annuities given to my several sons, if they, or either of 
them, shall abate, by the decease of the several parties, or 
holders. My trustees, the survivors, or survivor of them, 
shall on the payment of Harveys, and Williamsons, and 
other notes, as they mature, purchase with the monies re¬ 
ceived, United States securities, and shall apply the interest 

4 5 

to the payment, of these three last annuities, during the 
lives of the respective parties, and as they severally die, 
and their annuities abate, they shall invest the sums to be 
paid them, had they lived, in United States securities, and 
the interest received thereon, from time to time, during 
their trust, shall be invested in such securities, as well as 
all interest, derived from money invested from sale of lots, 
and other sources and not appropriated by me. This de¬ 
vise in trust, to my said trustees, shall continue until my 
youngest son Joseph Hellen, shall be twenty one years of 
age, and should he die, then until such time, as he would 
have been of that age, had he lived. If Harvey, or Wil¬ 
liamson, or any other debtor, shall fail to pay their notes, 
or any of them, and the lots should be sold, on that account, 
then the monies produced by such sale, shall be invested in 
such public securities, as well as any notes that may be 
given, when paid, and the interest on such securities, or 
notes, shall be applied to the payment of such annuities, 
and invested on their abatement, as above provided for. 
On the death, or marriage of my wife, the furniture be¬ 
queathed to her, shall go to my trustees then living, 
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and they shall cause the same to be sold, and the monies 
arising therefrom, shall be invested, in United States six 
per cent securities, and the interest reinvested in the same, 
from time to time, during the existence of this trust. I 
devise to my said trustees the survivors, or survivor of 
them, the legacy of three thousand dollars, bequeathed to 
me, (by the last will and testament of my Uncle, the late 
Thomas B Johnson, and which is recorded in The Orphans 
Court of Washington County, D C,) and made payable on 
the death of my Aunt Smith, in trust, to invest the same, 
when received, in United States Six percent securities, and 
reinvest the interest thereon, in the same. 

I devise all my real estate, in Washington City, that is 
improved, subject to the trusts uses and purposes devised 
to my said trustees, the survivors, and survivor of them, 
as follows, and I prohibit the sale of the real estate, 
5 hereinafter devised, upon conditions and limitations, 
with remainders and reversions over, by the order, 
or decree of any Court, in The District of Columbia and 
County of Washington, sitting in Equity, or otherwise, as 
I am authorized to do, by the Act of Congress in 

7 

that case, made and provided and approved I think, in 
August 1858. I devise unto my daughter Josephine Fant 
for life, Lot number two, in Square Fourt hundred and 
eighty nine, with the improvements remainder over in fee, 
to the eldest son, she may have living at the time of her 
death, if no such son then living, then I devise the same, 
to my youngest son then living. I devise unto my son 
Frank Hellen, and Dr. Seth I. Todd, in trust, for the uses 
and purposes following, part of lot eight, in Square four 
hundred and fifty seven, with the warehouse thereon, ad¬ 
joining Shepherds, at the corner of D and Seventh Street, 
now occupied by Mr. Ruppert, fronting twenty five feet on 
7th, and running back, that width, to fifty feet, and also 
part of lot one, in Square two hundred and twenty three, 
being twenty five feet front, and running that width 100 
feet deep, with the improvements, upon the the trusts to 
lease the houses on the said lots, and collect the rents, dur¬ 
ing the life time of my son Clifton Hellen, and apply the 
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same, from time to time, to the education, maintenance and 
support of Cliftons two sons, George Hellen, and Ben Hel- 
len, or 

8 

the survivor, and also to the support of his family, to be 
free and exonerated from liability, for his present existing 
debts, or any hereafter contracted by him, Clifton Hellen. 
After the death of my son Clifton, I devise the lot and 
warehouse on 7th Street, to his son George for life, if he be 
then living, remainder in fee, to any eldest son George may 
have living, at the time of his death, if George dies before 
his father, without such son, then remainder in fee to my 
son Frank. I also devise after Cliftons death the part of 
lot one, in Square two hundred and twenty three, to Ben 
Hellen for life, remainder in fee to any eldest son 
6 he may leave at his death, if none then in fee to 
Clarence Hellen, his Bens Uncle. I devise to my son 
Frank Hellen for life, the adjoining part of lot 8, on 7th 
Street, now occupied by Ruppert, of the same front and 
depth, remainder in fee, to his eldest son living at his death, 
if none living, then in fee to Charles Hellen. I also devise 
to Frank my house and lot on 3rd Street, being lot lettered 
C, in Square 568, for life remainder in fee, to any eldest 
son he may have living at the time of his death, if none so 
living, then in fee to my son Clifton Hellen. I devise unto 
my son Charles Hellen 

9 

for life part of Lot two, in Square one hundred and eighty 
five, with the improvements, running on I Street, from the 
dividing line of lots, one and two, at a point on I Street, 
thirty feet due West, and running back that width, to the 
rear line of said lot, with a right of way, or privilege, of 
ingress and egress, to the alley, in the rear of the said lot, 
remainder over in fee, to his eldest son, that he may have 
living, at the time of his death, if no such child living at 
his death, then I devise the same in fee to my grandson 
Johnson Fant, or in case of his death, to my grand daugh¬ 
ters Emily, Francis, Josephine, and Jane Fant. I device 
unto my son Eugene Hellen, for life, the part of lot one, 
in Square four hundred and eighty nine, next to my resi¬ 
dence, with the improvements, lately occupied by Richard 


T 


BEEVES ET AL. VS. AMER. SEC. & TRUST CO. ETAL. 7 

S Coxe deceased, remainder in fee to any eldest son, he may 
have living at his death, if no such son living, then remain¬ 
der in fee to my son Joseph Hellen. I also devise to my 
son Eugene for life, with the same remainders over, a part 
of lot one, in Square four hundred and eighty nine, part of 
lot eight, in Square four hundred and fifty three, on Sev¬ 
enth Street, above the house 

10 

rented to McCarty, fronting twenty feet on Seventh, and 
running back that width, Seventy five feet. I devise to my 
son Joseph Hellen, for life, the next part of lot eight, in 
Square No 453, with the improvements, remainder 
7 in fee, to any eldest son he may have living, at his 
death, if no son living, then in fee, to his brother 
Eugene Hellen. So after the death of my wife, I devise 
to Joseph Hellen, the part of lot one, in Square 489, and 
improvements where I reside, remainder to his eldest son 
living at his death, in fee, and if none to Eugene in fee. 
The sons are to be in all the devises aforesaid lawful issue, 
born in wedlock. I devise to my son Clarence Hellen, for 
life, after the trusts hereinabove created, and granted to 
my trustees, twenty five thousand dollars of the money, 
paid by Harvey, for part of lot one, in Square three hun¬ 
dred and twenty two, whether the same be in bonds, stocks, 
or other securities, to receive the interest thereon, the 
principal to be untouched, and the same after his death, I 
bequeath to his eldest son that may be living, at the time 
of his death, if no such son then living, lawful issue, then 
I devise the same, as follows. I give five thousand dollars 
to my son Charles. 


Five thousand dollars to my two gnmdaughters, Josephine 
and Florence Fant. Five thousand dollars to my two 
grandsons, George and Ben Hellen, and in case of their 
death, to their father Clifton Hellen. Two thousand dol¬ 
lars to my grandson Johnson Fant, and three thousand 
dollars, to my granddaugherters Emily, Frances, and Jane 
Fant, or the survivors of them, and should Johnson Fant 
die, his part to go to his last named grandau^fers, or the 
survivors of them. I give to my wife, if alive at the ex¬ 
tinction of the trusts, when Joseph shall be of age, five 
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thousand dollars of Harveys purchase money, however in¬ 
vested The residue of my estate, on the extinction of the 
trusts, if Walter Hellen, my son, be alive, and has reformed, 
shall, one half thereof, be paid to him, and the balance shall 
be divided among such of my other sons, as may then be 
alive. I devise to my son Charles Hellen for life, the part 
of Lot No. 2, in Square No. 9, with the wharf, and appur¬ 
tenances, remainder in fee, to his eldest son, living at his 
death, if no such lawful issue, then living, I devise 
8 the same in fee, to my son Clifton Hellen—I give 
the watch I got for Johnson, to my dear wife, if liv¬ 
ing at my death, if not, then to my — 

12 

Joseph Hellen. I give my law Library to my son Clifton 
Hellen. I desire to be buried in Rock Creek Church Ceme¬ 
tery, where my parents and relations lie. My debts are 
very few, and my executors will have no trouble on that 
account. In Witness Whereof I have on this twenty third 
day of April in the year 1866, set my hand and seal, to these 
presents. The word (not) in the 11th line 5th Page first 
interlined. 

JOHNSON HELLEN (Seal) 

Signed, sealed, Published and 

Declared, by Johnson Hellen, the 

above named testator, as and for 

his last will and testament, in 

the presence of us, who at his 

request, and in his presence, and in the presence of 

each other, have signed our names, 

as Witnesses thereto. 

The words, “his presence and in”, 
being first interlined 

W. D. DAVIDGE 
R. T. MERRICK 
JOHN F. ENNIS 

(Line eight on page 5 corresponds with line eleven in orig¬ 
inal) 

These three witnesses were prominent members of the 
District Bar. 
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Johnson Hellen, the testator died in the District of Co¬ 
lumbia on the 21st day of January, 1867, leaving him sur¬ 
viving him his children, Clifton Hellen, William Frank 
Hellen, Clarence C. Hellen, Walter Hellen, Eugene Hellen, 
Charles W. Hellen, Joseph Hellen, and Josephine Hellen 
Fant. 

The will written in the handwriting of testator, a lawyer, 
was duly admitted to probate in this court on the 26th day 
of March 1867. 

9 This suit was begun by the bill filed December 30, 

1921, by George Hellen, now deceased, and Arthur 
Hellen as plaintiffs against twenty-seven defendants, who 
or whose successors in interest are now parties to the cause, 
for the sale of part of Lot 8 in Square 457 in the District 
of Columbia and the reinvestment of the proceeds of sale 
under Section 100 of the Code of Law for the District of 
Columbia. Said original bill contained the allegations that 
by the aforesaid Will George Hellen is vested with a life 
estate in and to the aforesaid property, and all persons 
who under any possible construction of said will might 
take the remainder or any interest of said real property or 
any interest therein after the death of said George Hellen 
have been made parties to this action, and properly and 
duly served with process and brought into Court. How¬ 
ever, all of the persons in being who by any possibility and 
upon any contingency would have an interest or estate in 
the said property at the present time are parties to this 
cause. 

Thereafter proceedings were had which, so far as they 
are material to the questions arising on this appeal, are 
stated in the petition of the American Security and Trust 
Company, trustee herein, for instructions, filed herein Feb¬ 
ruary 16, 1938, as follows: 

“(1) It was appointed trustee by decree entered herein 
May 24, 1922. By said decree certain real estate, part of 
Lot 8 in Square 457, in the City of Washington, District of 
Columbia, more particularly described in said decree, was 
directed to be sold by John Scrivener, appointed therein 
trustee to sell and convey, and the proceeds of sale were 
directed to be paid to the American Security and Trust 
Company, which was thereby appointed 
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“trustee to hold and invest the same so as to inure in like 
manner as provided by the original grant, viz, the Will of 
Johnson Hellen, deceased, to the use of the same parties 
who would be entitled to the land sold or leased, as pro¬ 
vided by Section 100 of the Code of Law of said District. ” 

Said decree contained the following: 

“This cause is reserved for such further orders or de¬ 
crees as may be necessary, and nothing herein con- 
10 tained shall be taken or considered as a construction 
of the Will of Johnson Hellen, deceased or of the 
contention of the defendant Green as to the construction 
of the Will of Eugene Hellen, Junior, deceased.” 

(2) The said will of Johnson Hellen, deceased, devised 
the property described in said decree and other property to 
testator’s son, Frank Hellen, and Dr. Seth I. Todd, in trust, 
to lease the same and collect the rents during the lifetime of 
testator’s son, Clifton Hellen, and apply the same to the 
education, maintenance and support of said Clifton Hellen’s 
two sons, George Hellen and Ben Hellen, and to the support 
of his family, free of his debts, and upon the death of said 
Clifton Hellen devised the property described in said decree 
to said Clifton Hellen’s son, George Hellen, for life, and 
with regard to the remainder contained the following pro¬ 
vision : 

“Remainder in fee, to any eldest son George may have 
living, at the time of his death, if George dies before his 
father, without such son, then remainder in fee to my son 
Frank.” 

(3) At the time of the entry of the aforesaid decree, testa¬ 
tor’s son, Clifton Hellen, had died and Clifton Hellen’s son, 
George Hellen, was living. Said George Hellen survived 
until November 27,1936, when he died leaving no issue and 
never having married. 

(4) During the lifetime of said George Hellen, the peti¬ 
tioner as trustee held, invested and reinvested the proceeds 
of the sale paid to it pursuant to said decree, and paid the 
income derived therefrom to said George Hellen. Petitioner 
is advised that the principal of the said fund became dis¬ 
tributable by it as trustee upon the death of the said George 
Hellen, and that it should now distribute said principal 
and the income thereon accruing since his death, but peti- 
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tioner is further advised that it has not been adjudicated 
herein to whom said principal and accumulated income is 
distributable, and that questions exist as to its duty in the 
premises as to which it should have the instruction of this 
Court after notice to the parties to this proceeding and after 
having made or substituted as parties hereto all persons 
who may have or claim in succession to Johnson 
11 Hellen or under his will any ownership or interest in 
said fund. * * * 

As appears by the record herein, when the aforesaid fund 
was received by petitioner as trustee, it consisted of $6,- 
615.29 in cash and a promissory note of Emile West for 
$20,000.00, dated June 15, 1922, payable three years after 
date, with interest at 6%, secured by first deed of trust on 
the aforesaid real estate, part of Lot 8 in Square 457. The 
principal of said fund at the date of the death of said 
George Hellen on November 27, 1936, consisted of $115.29 
in cash and interest-bearing promissory notes secured on 
real estate in the principal sum of $26,000. Petitioner is ad¬ 
vised that it is entitled to have its account as such trustee 
as to the principal of said trust fund settled and approved 
by this Honorable Court, and likewise its account as to the 
income which has accrued thereon since the death of the 
said George Hellen, and that it is entitled to have the pro¬ 
tection of an adjudication of this Court directing it as to 
the payment of the principal of said fund and said income 
so accumulated. * # * ” 

There were made parties respondent to said petition for 
instructions and parties to this cause all of the persons who 
would be entitled to the said fund if the same were adjudged 
to be due to the heirs or devisees of William Frank Hellen, 
named as Frank Hellen in said will, or to the heirs at law of 
the testator, Johnson Hellen, as intestate property, or to the 
hears or devisees of Walter Hellen and the other sons of the 
testator, Johnson Hellen, who were alive on the extinction of 
the trusts created by the will, including the particular trusts 
which terminated on the death of Clifton Hellen and the 
trusts which terminated when Joseph Hellen came of age. 
Said persons so made parties have appeared herein in the 
proceedings arising upon said petition for instructions or 
were duly served with process making them parties hereto, 
and guardians ad litem were duly appointed for such of 
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them as were infants and for one of them who is incom¬ 
petent. 

12 George Hellen was born in 1863, Ben Ilellen in 
1854, and Joseph Hellen became twenty-one years of 

age October 1, 1875, and died August 19,1918. 

Charles W. Hellen died in 1876, Eugene in 18i98, 
Josephine in 1905, Frank in 1906, Clarence in 1907, and 
Walter in 1915; Ben Hellen, a grandson, died in 1917. 

Clifton Hellen died December 3,1874. When he died and 
when Joseph Hellen came of age, the testator’s sons Clar¬ 
ence C. Hellen, Frank Hellen, Eugene Hellen, Charles W. 
Hellen, Joseph Hellen and Walter Hellen were alive. At 
that time Walter Hellen had reformed. 

After Joseph Hellen became of age, the balance of the 
personal estate of the testator was distributed and the de¬ 
visees entered upon the improved real estate as provided 
by the terms of the will. This is evidenced by the state¬ 
ment in the report of the Special Auditor, Jno. F. Hanna, 
filed June 28, 1876, and confirmed by the Court on Decem¬ 
ber 14, 1876, Equity No. 1056, reading as follows: 

“Joseph reached his majority October 1st, 1875. At that 
time the annuities and charges created on the said estate, 
by the will, abated, and the specific devisees entered upon 
the said real estate, as, by the will, they had the right to 
do.” 

Including among the testator’s improved real estate was 
the warehouse on Seventh Street (part of lot 8 in Square 
457 previously mentioned) which, as heretofore state, was 
sold by the American Security and Trust Company pur¬ 
suant to the decree of May 24, 1922. The Trust Company 
field its petition asking for instructions regarding the dis¬ 
position of the net proceeds of the sale amounting to ap¬ 
proximately $25,000. 

A hearing on the petition of the Trust Company and the 
answers filed thereto, was had before Justice Luhring on 
January 19 and 22,1939. 

13 The surviving plaintiff is a great grand child of 
testator. 

Many of the defendants, including appellants, are grand¬ 
children of testator; some of the defendants claiming 
through Walter Hellen are granchildren of testator; defen¬ 
dant, Hamilton Fant, a grandchild of testator, claims 
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through Walter Hellen as one of his nephews and as bene¬ 
ficiary under an alleged lost will of Walter Hellen, a peti- 
tition to establish which is now pending in the District 
Court of the United States for the District of Columbia. 

Appellants, children of Frank Hellen, deceased, contend 
that under the following clause of the will,— 

“After the death of my son Clifton, I devise the lot and 
warehouse on 7th Street, to his son George for life, if he 
be then living, remainder in fee, to any eldest son George 
may have living, at the time of his death, if George dies be¬ 
fore his father, without such son, then remainder in fee to 
my son Frank.” 

the intent of testator was to devise a contingent remainder 
to George’s son, if he left such a son surviving him, and to 
devise a vested remainder to Frank Hellen; and 
14 that as George left no son, title became absolute in 
Frank, and he became entitled to possession on the 
death of George, and if the disposition of the remainder by 
said clause failed, (and appellants claim that it did not fail), 
the remainder would not fall into and be disposed of by the 
residuary clause, even if it had been general, (and appel¬ 
lants claim that it was not general but only limited and 
specific), but would then go to the heirs at law of testator. 

The plaintiff and other defendants, except appellants, 
contended that the devise of the remainder to the testator’s 
son, Frank, was a contingent remainder, and the vesting of 
this remainder was subject to George dying before his 
father without a son, and that as George did not die before 
his father, the contingent remainder to Frank did not vest. 

The heirs of Walter Hellen and the guardian ad litem for 
the infant defendants, Renee Toutant Beauregard, Joan 
Douglas Beauregard, Pierre G. T. Beauregard, and 
Suzanne T. Beauregard, contend that said remainder was 
devised by the residuary clause, and this contention was 
conceded at the hearing by the guardian ad litem for the 
infant defendants, Harriet Deas Hamilton, Murray 
Hamilton, Edward Millard Hamilton, Jr., and Gertrude 
Brooke Hamilton. The other parties contend that if said 
clause above quoted failed, testator died intestate as to this 
remainder. 
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The Court heard the evidence adduced by counsel and 
made findings of fact and conclusions of law by its memo¬ 
randum filed April 21,1939, as follows: 

Memorandum Instructing Trustee. 

The American Security and Trust Company, the trustee 
herein, files its petition for the construction of the will of 
Johnson Hellen, deceased. 

By a decree of this Court on May 24, 1922, part of Lot 8 
in Square 457 in the District of Columbia was directed 
to be sold and the proceeds paid to the Trust Company “to 
hold and invest the same so as to inure in like manner 

15 as provided by the original grant, viz., the will of 
Johnson Hellen, deceased, to the use of the same 

parties who would be entitled to the land sold or leased as 
provided by Section 100 of the Code of Law of said Dis¬ 
trict.’’ 

Johnson Hellen, the testator, died in the District of Co¬ 
lumbia on the 21st day of January, 1867, leaving him sur¬ 
viving his children, Clifton Hellen, Clarence C. Hellen, 
Walter Hellen, Eugene Hellen, Charles W. Hellen, Joseph 
Hellen, William Frank Hellen and Josephine Hellen Fant. 
The will was executed on the 23rd day of April 1866 and 
duly admitted to probate in this court on the 26th day of 
March, 1867. 

The property directed to be sold by the decree of May 24, 
1922 with other property of the testator was devised to the 
testator’s son, Frank Hellen and Dr. Seth L Todd, in trust, 
to lease the same and collect the rents during the lifetime 
of testator’s son, Clifton Hellen, and apply the same to the 
education, maintenance and support of said Clifton Hellen’s 
two sons, George Hellen and Ben Hellen, and to the sup¬ 
port of his family, free of his debts. 

The will then provided: 

“After the death of my son Clifton, I devise the lot and 
warehouse on 7th Street, to his son George for life, if he 
be then living, remainder in fee, to any eldest son George 
may have living, at the time of his death, if George dies 
before his father, without such son, then remainder in fee 
to my son Frank.” 

The said will contained a residuary clause as follows: 
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“The residue of my estate, on the extinction of the 
trusts, if Walter Hellen, my son, be alive and has reformed, 
shall, one-half thereof, be paid to him, and the balance shall 
be divided among such of my other sons, as may then be 
alive.’ * 

Provision was made for the termination or extinction of 
the several trusts set up as follows: 

“This devise in trust, to my said trustees, shall continue 
until my youngest son Joseph Hellen, shall be twenty-one 
years of age, and should he die, then until such time, as he 
would have been of that age, had he lived.” 

The son, Clifton Hellen, died December 3d, 1874. His 
son, George, survived and received the income of the 
16 property during his lifetime until his death Novem¬ 
ber 27, 1936. George left no issue. 

The youngest son, Joseph Hellen, became twenty-one 
years of age October 1st, 1875, and died August 19th, 1918. 

There seems to be some confusion as to the exact date 
when Joseph Hellen arrived at the age of twenty-one years. 
The petition alleges that Joseph Hellen became twenty-one 
years of age December 9th, 1875, whereas in the petition 
of Walter Hellen in the case of Blake v. Fant, et al., Equity 
No. 1056, filed in this court January 6th, 1875, it is alleged 
that Joseph became twenty-one years of age October 1st, 
1875. The Court accepts the date of October 1st, 1875, 
rather than the date of December 9th, 1875 as set out in the 
petition herein. 

At the time Joseph Hellen became of age, the testator’s 
sons, Clarence C. Hellen, Eugene Hellen, Charles W. Hellen, 
Joseph Hellen, William Frank Hellen and Walter Hellen 
were alive. At that time Walter Hellen had “reformed.” 

With respect to the reformation of Walter Hellen, refer¬ 
ence is again made to the case of Blake v. Fant, et al., 
Equity No. 1056, in this court, particularly to the petition 
of Walter Hellen and the report of the Special Auditor, 
John F. Hanna, filed June 28th, 1876, and the decree of the 
court December 14th, 1876, confirming such report. 

The petition of Walter Hellen, so far as pertinent here, 
alleged that the trusts provided for in the will of the testa¬ 
tor, Johnson Hellen, became extinct on the 1st day of Octo¬ 
ber, 1875 “by the arrival at age of Joseph Hellen, to which 
period they were limited, and that petitioner has fulfilled 
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the conditions of the contingency whereon his said interest 
depended, and is now entitled to receive, and has been since 
the said 1st day of October, 1875, one-half of the residue of 
the estate of said Johnson Hellen, then and now remaining 
in the hands of the trustees thereof, and not appropriated 
to the specific devises, as aforesaid.” 

The answer of John B. Blake, trustee, to the petition of 
Walter Hellen, filed February 8, 1876, admits “that so far 
as this respondent is informed the petitioner has ful-. 
17 filled the condition of the contingency whereon his 
said interest was to depend.” 

The allegation that “the petitioner has fulfilled the con¬ 
ditions of the contingency whereon his said interest de¬ 
pended,” was considered by the Special Auditor and he re¬ 
ports as follows: 

‘^There has been no question made before me of the ful¬ 
fillment of the condition annexed to the residuary bequest 
to Walter Hellen, and I have regarded the same as having 
been fully complied with.” 

In stating the account between the trustee Blake and 
Walter Hellen, the Special Auditor directed that the trus¬ 
tee Blake should be reimbursed for advances made to Wal¬ 
ter “from any money which may be decreed as payable” to 
him. Such advances were found to amount to $1465.00. 

The matter of Walter Hellen’s reformation is no longer 
open to question. It is res adjudicata and was determined 
in his favor on December 14th, 1876, approximately ten 
years after the death of the testator, and in a case where 
his sister, Josephine Hellen Fant and he and his brothers, 
Clifton, Clarence, Frank, Charles, Eugene and Joseph were 
parties. 

The question presented by the petition, generally stated, 
is whether or not the testator, Johnson Hellen, disposed 
of the remainder in the real estate, now represented by the 
fund in the hands of the trustee, after the death of George 
Hellen. 

It is contended by the children of Frank Hellen that the 
proceeds of the fund passed to Frank Hellen and through 
him to them. In support of that contention, it is urged that 
the clause in question consists of three distinct parts, (1) 
“after the death of my son Clifton, I devise the lot * * # 
on 7th Street, to his son George for life, if he be then liv- 
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ing; (2) remainder in fee to any eldest son George may 
have living at the time of his death, if George dies before 
his father; and (3) (if George dies), without such son, then 
remainder in fee to Frank.” 

This is not a proper construction of the devise. The pri¬ 
mary rule of construction requires that the Court give 
effect to the intention of the testator as expressed, 
18 provided it be consistent with the rules of law. The 
“authority to construe a will includes no power to 
reform.” Smith v. Bell, 6 Pet. 68; Baldwin v. National 
Savings and Trust Co., 65 App. D. C. 174. 

The devise in so many words is to George for life, re¬ 
mainder in fee to any eldest son George may have living at 
the time of his death. George died without issue. This por¬ 
tion of the devise presents no question of construction. It 
then continues “if George dies before his father, without 
such son, then remainder in fee to my son Frank.” This is 
plain and unambiguous language and clearly expresses the 
intent of the testator to give the property in fee to Frank 
only upon the happening of the contingency that George 
die before his father, Clifton Hellen, without a son. George 
survived his father and died without a son living at the time 
of his death. To hold that the remainder in fee to Frank 
became vested upon the death of George without a son is to 
defeat the clearly expressed intention of the testator. Such 
a construction requires the Court to supply the word “or” 
so as to make the devise read: “if George dies before his 
father or without such son, then remainder in fee to 
Frank.” The Court cannot under the guise of construction 
add provisions to a will in order to provide for a contin¬ 
gency not covered by the will. McDonald v. Clermont, 107 
N. J. Eq. 585, 153 Atl. 601; In re Beldon’s Estate, 11 Cal. 
(20) 108, 77 Pac. (20) 1052. 

Since the remainder in fee to Frank and his heirs did not 
vest, the question arises whether or not the reversion was 
disposed of by the testator. On behalf of the heirs of 
Walter Hellen, it is contended that the property is included 
in the residuary clause of the will, and that one-half is de¬ 
vised to Walter and the balance to the sons of the testator 
alive on the 1st day of October, 1875, the day when Joseph 
Hellen became of age. On the contrary, it is urged that as 
to this property the testator died intestate. 
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The devise in fee to Frank is a contingent remainder. 1 
Minor on Real Property (2d ed.) §§ 710, 712, 717 and 747. 

“It is a settled principle that wherever there is an 
19 executory devise or contingent remainder of real 
estate, and the freehold or inheritance is not in the 
meantime disposed of, the freehold or inheritance descends 
to the testator’s heirs at law, to abide the event upon which 
the contingency may terminate * * *. The cases all seem to 
agree that a residuary devise, * * *, will include every re¬ 
versionary interest however remote, which is undisposed of 
by the provisions of the will, whether the same be a re¬ 
version remaining after an interest created by the will or 
otherwise.” Mr. Chief Justice Alvey in Craig v. Rowland, 
10 App. D. C. 402, 413-414. 

The devise under consideration devises “the residue of 
my estate.” This includes the undisposed of reversionary 
interest in the lot in question, and, therefore the fund held 
by the Trust Company. The phrase, “on the extinction of 
the trusts,” is obviously used for the purpose of designat¬ 
ing the beneficiaries of the residuary devise. It was 
definitely provided that the trust was to end when Joseph 
Hellen became twenty-one years of age. With that time in 
mind, it was the intention of the testator that if Walter 
was living at that time and had reformed, he should take 
one-half of the residue and those of his other sons then liv¬ 
ing the balance. 

The “balance” had no reference to the residue of the 
trust property but to the balance of the “residue of my 
estate” remaining after Walter had received his portion. 
Had it been the intention of the testator to dispose of the 
balance of the trust property only, apt words for that pur¬ 
pose would have been employed. The testator was a law¬ 
yer and conversant with the language of wills. 

Had Walter died before Joseph Hellen, or had he not 
“reformed” at that time, then we would have a lapsed 
residuary devise, which would result in intestacy as to his 
portion. George Washington University v. Riggs Na¬ 
tional Bank, 66 App. D. C. 389, 88 F. (2d) 771. 

“No presumption that a testator intended to die intestate 
as to any part of his property is allowable when the words 
of a testator’s will may fairly carry the whole. The law 
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frowns upon a construction of a will that admits of partial 
intestacy.’’ Given v. Hilton, 95 U. S. 591; Callo- 
20 wary v. Fallow ay, 32 App. D. C. 76. 

It clearly appears from the whole will that John¬ 
son Hellen, the testator, sought to dispose of his entire 
estate, and the construction here given to the residuary 
clause is consistent with that purpose. 

Therefore, the trustee is instructed that one-half of the 
fund now in its possession be distributed to the heirs of 
Walter Hellen, and the other one-half to the heirs of 
Clarence C. Hellen, Eugene Hellen, Charles W. Hellen, 
Joseph Hellen and William Frank Hellen. 

Counsel will present decree in accordance herewith, and 
will make provision therein for reference to the Auditor 
to settle the account of the trustee; to determine the persons 
entitled to share in the fund and their portions; and also 
determine and recommend the compensation to be paid 
to the trustee for its services and the services of its coun¬ 
sel and also the allowance proper for expenses incurred by 
such trustee and its counsel. 

0 R LUHRING 
Justice . 

April 21, 1939. 

Appellants motion to set aside the decree, and to have 
judgment entered for them, or for a new trial, was over¬ 
ruled on June 6, 1939. 

The decree was entered on the 6th day of June, 1939. 
Notice of appeal was filed the 22nd day of June 1939. 

The decree appealed from, Notice of Appeal, and a con¬ 
cise statement of the points to be relied on by the appel¬ 
lants are as follows, the points being attached to and there¬ 
by included herein,— 

Decree Instructing Trustee and Referring Cause to Auditor. 

This action came on to be further heard at this term on 
the petition filed February 16, 1938, by the trustee for in¬ 
structions and the pleadings and proceedings thereunder, 
and the Court having made findings of fact and conclusions 
of law by its memorandum filed herein April 21, 1939, it is 
this 6th day of June 1939, 
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ADJUDGED as follows: 

That one-half of the net fund held by the trustee, 
21 that is to say, the principal thereof and income accru¬ 
ing since November 27, 1936, is vested in and is dis¬ 
tributable to the devisees of Walter Hellen if the alleged 
last will and testament of Walter Hellen shall be estab¬ 
lished, otherwise in and to his heirs at law and their suc¬ 
cessors in interest, and one-half thereof to the heirs, de¬ 
visees and successors in interest of the five other sons of the 
testator living when Joseph Hellen became twenty-one years 
of age on October 1, 1875, who were Clarence C. Hellen, 
Eugene Hellen, Charles W. Hellen, Joseph Hellen and 
William Frank Hellen, one-tenth to the heirs, devisees and 
successors in interest of each; 

That this cause be referred to the Auditor to settle the 
account of the trustee as to the principal of the trust fund 
and interest accumulated since the death of George Hellen, 
November 27, 1936, to determine the persons entitled to 
share in said fund and their portions, to determine and 
recommend the compensation to be paid to the trustee for 
its services and the services of its counsel and also the 
allowance proper for expenses incurred by such trustee 
and its counsel, and to determine and recommend the com¬ 
pensation to be paid to the guardians ad litem appointed 
and serving herein. 

0. R. LUHRING 
Justice. 

Filed June 6, 1939. 

Notice of Appeal 

Notice is hereby given this 22nd day of June 1939, that 
Lillian Hellen Reeves, Elizabeth Hellen Martin, and Clar¬ 
ence Cowles Hellen, defendants, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 6th day of June, 
1939, in favor of George Hellen et. al., plaintiffs, and Nellie 
Thom Hellen, et. al., defendants, (except defendants named 
below), against said Lillian Helen Reeves, Elizabeth Hellen 
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Martin, and Clarence Cowles Hellen, defendants and ap¬ 
pellants. 

S. WALLACE DEMPSEY 
BRUCE FULLER, 

Attorneys for Appellants, 
723 Investment Bldg., 
Washington, D. C. 

Filed June 22,1939. 

22 It is further agreed and stipulated by the under¬ 
signed, who are the attorneys for all the parties who 
have appeared or answered herein, that the above is the 
material evidence in the case, and that the facts as stated 
above may be regarded as true by the Appellate Court, and 
this agreed case shall be taken and deemed by the Court as 
the record in this case on appeal. 

If requested,—a photostatic copy of the clauses of said 
will, the construction of which is the subject of this action, 
will be annexed to this stipulation, and a photostatic copy 
of the entire will will be furnished the Court. 

Dated this 4th day of Aug., 1939. 

JUSTIN L. EDGERTON, 

Attorney for David 0. Dunne; Safe 
Deposit & Trust Co. and Francis 
K. Goodwin, Trustees under the 
will of Francis Fant Kenny. 

WILLIAM LENTZ, 

JOHN E. ROCHFORT 
FRANCIS W. HILL, JR., 

Attorney for Hamilton F. Fant. 

ARTHUR HELLEN, 

Attorney in proper person and for 
Mary T. H. Gierasch and Louise 
H. Bowers. 

FREDERICK M. BRADLEY, 
Attorney for American Security & 
Trust Co., and Wm. W. Mackall, 
Jr., Trustees under the will of 
Mildred Green Beauregard. 
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S. WALLACE DEMPSEY 

BRUCE FULLER, 

Attorneys for Lillian Hellen 
Reeves, Elizabeth Hellen Martin, 
Clarence Cowles Hellen. 

PEELLE, LESH, DRAIN & 
BARNARD, 

By PAUL E. LESH 

Attorneys for American Security 
<& Trust Co., Trustee. 

RICHARD L. MERRICK, 

Attorney for Renee Toutant Beau¬ 
regard, Joan Douglas Beaure¬ 
gard, Pierre G. T. Beauregard, 
and Suzanne T. Beauregard. 

JOHN L. LASKEY, 

Attorney for Harriet Deas Hamil¬ 
ton, Murray Hamilton, Edward 
Millard Hamilton, Jr., and Ger¬ 
trude Brooke Hamilton. 

Approved this 7th day of Aug., 1939, and ordered, when 
filed in the office of the Clerk of this Court, to be certified to 
the Appellate Court as the Record on Appeal. 

T. ALAN GOLDSBOROUGH, 

Justice. 

23 Statement of Points 

Introductory 

The action is one for the construction of the following 
clauses in the foregoing will of Johnson Hellen, deceased, 
viz,— 

“After the death of my son Clifton, I devise the lot and 
warehouse on 7th Street, to his son George for life, if he be 
then living, remainder in fee, to any eldest son George may 
have living, at the time of his death, if George dies before 
his father, without such son, then remainder in fee to my 
son Frank/ * 

“The residue of my estate, on the extinction of the trusts, 
if Walter Hellen,,my son, be alive and has reformed, shall, 
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one-half thereof, be paid to him, and the balance shall be 
divided among such of my other sons, as may then be 
alive.” 

Points 

(1) The Court erred in holding that by said clause of his 
will testator devised the remainder in the real property 
described to his son Frank only if George died before his 
father, and without a son, and that the devise to Frank be¬ 
came invalid because George did not die before his father. 

(2) The Court erred in holding that the devise in fee to 
Frank Hellen is a contingent, and not a vested remainder, 
and in failing and refusing to find that Frank took a vested 
remainder which was never divested. 

(3) The Court erred in failing and refusing to hold that 
testator’s primary intent by the clause in question was to 
devise said real property, and to devise the vested remain¬ 
der therein to testator’s son Frank, and in holding that it 
was the primary or controlling intent of testator that testa¬ 
tor’s son Frank should receive such remainder only in the 
event that George died before his father. 

(4) The Court erred in failing and refusing to find that 
if testator had any intent to devise his son Frank the re¬ 
mainder in said real property only in the event that George 
died before his father, this was a wholly secondary intent, 
and subsidiary to testator’s primary purpose and intent 
to devise the fee in said real property by the clause in ques¬ 
tion, including the remainder therein. (5) The Court erred 
in failing and refusing to find that, if the remainder to 
Frank was subject to two conditions,—one, that George die 
before his father, and, the other, that he die without a son, 

—that as one of the conditions was fulfilled, as 
24 George did die without a son,—this was a sufficient 
fulfillment of the conditions as to Frank’s taking a 
vested remainder. 

(6) The Court erred in holding in effect that the condi¬ 
tions as to Frank’s taking were precedent, and in refusing 
to find that such conditions were subsequent. 

(7) The Court erred in holding in effect that the word 
“AND” should be inserted between “father” and “with¬ 
out”, which nullifies the clause, and in failing and refusing 
to find that instead the word “OB” should be so inserted, 
which saves and validates the clause and effectuates the 
intent of the testator. 
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(8) The Court erred in holding that the purpose and in¬ 
tent of the testator to devise the fee of said real property, 
as shown by the clause itself, and by the will as a whole, 
should be subordinated to the unskillful, inaccurate, and 
isolated expression and words “if George dies before his 
father”, and in failing and refusing to find that those words 
should be disregarded to effectuate the intent of the tes¬ 
tator. 

(9) The Court erred in failing and refusing to find that 
the words “if George dies before his father” applied to 
and qualified the devise to a great grandson of testator, 
who, testator thought might be but never was born, and not 
to the devise to his son Frank. 

(10) The Court erred in failing and refusing to find that 
the real property in question was not devised by the resid¬ 
uary clause, and in holding that it was so devised, and in 
failing and refusing to find that if the remainder to Frank 
was invalid and failed, testator died intestate as to the 
remainder. 

(11) The Court erred in overlooking that the conse¬ 
quence of holding the remainder to Frank invalid Would be 
to both nullify the clause in question as to the remainder, 
and to disrupt the general tenor of the will, and to cause 
the testator to die intestate as to the property in question, on 
which account the Court erred in failing and refusing to 
find, (as the clause being construed and the will as a whole 

require), said remainder valid and vested. 

25 (12) The Court erred in holding that the devise to 
Frank was a contingent remainder, and that the 

residuary clause, (which is on its face and in words a con¬ 
tingent devise), could be limited on a preceding contingent 
devise to Frank, and in holding by implication and con¬ 
struction that the title to the remainder was in abeyance 
from testator’s death until Joseph became 21. 

(13) The Court erred in holding that the devise to Frank, 
which is made in clear and unambiguous words, was cut off 
and annulled by the direction to pay and divide certain 
residuary property, the terms of such direction being such 
that it is at least doubtful and uncertain whether they apply 
to or include the lot in question, and on the contrary it does 
appear not to have been included either in the purpose of 
the testator or in the language used by him. 
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(14) The Court erred in its decree that the trustee is in¬ 
structed that one-half of the fund now in its possession be 
distributed to the heirs of Walter Hellen, and the other one- 
half to the heirs of Clarence C. Hellen, Eugene Hellen, 
Charles W. Hellen, Joseph Hellen, and William Frank Hel¬ 
len, and in not decreeing that the heirs of William Frank 
Hellen, Appellants, were entitled to the whole of said fund. 

S'. WALLACE DEMPSEY, 

BRUCE FULLER, 

Attorneys for Lillian Hellen 
Reeves, Elizabeth Hellen Mar¬ 
tin, and Clarence Cowles Hellen, 
723 Investment Building, 
Washington, D. C. 

26 Stipulation as to Supersedeas Bond 

The undersigned hereby consent that the supersedeas 
bond on appeal be fixed at One Thousand Dollars, ($1,000.). 

Dated this 20th day of June, 1939. 

ARTHUR HELLEN 
Attorney for Arthur Hellen, Mary 
T. H. Geerasch, Louise H. 
Bowers. 

FREDERICK M. BRADLEY, A.H. 
Attorney for American Security & 
Trust Co. cmd Wm. W. Mackall, 
Jr., Trustees under the will of 
Mildred Green Beauregard. 

RICHARD L. MERRICK By B.F. 
Attorney for four Beauregards. 

JUSTIN L. EDGERTON 
Guardian Ad Litem, and Attorney 
for Safe Deposit cmd Trust Co., 
cmd Francis K. Goodwin, trus¬ 
tees. 

^TOHN L. LASKEY 
Guardian Ad Litem for four Ham- 
iltons. 

F. W. HILL, JR. 

Attorney for Hamilton G. Fant. 


Filed June 22,1939. 
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Memorandum 

June 22,1939 

Bond ($1000) supersedeas on appeal by Lillian H. 
Reeves, Elizabeth H. Martin and Clarence C. Hellen, with 
Maryland Casualty Co., surety, approved and filed. 


27 Stipulation Extending the Time to File Agreed 
Statement of Record on Appeal. 

It is stipulated and agreed by and between the attorneys 
for the respective parties herein, subject to the approval of 
the Court, that the time of the appellants to file the Agreed 
Statement of Record on Appeal be, and the same hereby is, 
extended to and including the 21st day of August, 1939, 
pursuant to the terms of Civil Procedure Rule 73-g. 

Dated July 17, 1939. 


S. WALLACE DEMPSEY 
BRUCE FULLER 
JOHN L. LASKEY 
JUSTIN L. EDGERTON 
PAUL E. LESH, by 
STANTON C. PEELLE, JR. 
FREDERICK M. BRADLEY 
ARTHUR HELLEN 
FRANCES W. HILL, JR. 
RICHARD L. MERRICK 


Approved this 18th day of July, 1939, and ordered that 
the time is hereby extended to file the Agreed Statement of 
Record on Appeal to and including the 21st day of August, 
1939 

0. R. LUHRING 

Justice. 


Filed July 18,1939. 

28 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
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the foregoing pages numbered from 1 to 27, both inclusive, 
to be a true and correct transcript of the record, according 
to stipulation of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39707 in Equity, where¬ 
in George Hellen, et al, are Plaintiffs and Nellie Thom Hel- 
len, et al, are Defendants, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of August, 1939. 

CHARLES E. STEWART, 

Cleric, 

By CHAS. B. COFLIN, 

(Seal) Assistant Clerk. 

Endorsed on cover: No. 7500 Lillian Hellen Reeves, 
Elizabeth Hellen Martin, and Clarence Cowles Hellen, Ap¬ 
pellants, vs. American Security & Trust Co., Trustee for 
George Hellen, Renee Toutant Beauregard, Joan Douglas 
Beauregard, et al. United States Court of Appeals for the 
District of Columbia Filed Aug 12 1939 Joseph W. Stew¬ 
art, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


April Term, 1939. 


No. 7500. 


In lie: LILLIAN HELLEN REEVES, et al, 

Appellants, 

vs. 

AMERICAN SECURITY & TRUST CO., et al., 

Appellees. 


BRIEF FOR APPELLANTS. 

Statement of the Case. 

This is an appeal from a final decree of the District Court 
of the United States for the District of Columbia entered 
.June 6th, 1939 (R. 20), in favor of George Hellen, et al., 
plaintiffs below, and Nellie Thom Hellen, et al., defendants 
below, against the appellants, Lillian Hellen Reeves, Eliza¬ 
beth Hellen Martin and Clarence C. Hellen, named as de¬ 
fendants below, as to the construction of the will of Johnson 
Hellen, deceased (R. 19, 20, 21, 22), which was duly admitted 
to probate in said District Court in 1867. (R. 9.) 

This suit was begun by bill filed December 30, 1921, by 
George Hellen, deceased, and Arthur Hellen as plaintiffs 
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against twenty-seven defendants, including appellants, wlio 
or whose successors in interest are now parties to the cause, 
for the sale of part of Lot 8 in Square 457 in the District of 
Columbia which is the part of the improved real property 
devised by Johnson Hellen by his will, dated 1866, the own¬ 
ership of which is the subject of this action. The property 
was ordered to be and was sold, and the proceeds are now 
held by the American Security & Trust Company. On Feb¬ 
ruary 16, 1938, said Trust Company filed its Petition as 
Trustee for Instructions, and all persons who would have 
an interest in said trust fund were made parties. (R. 9,11.) 

Appellants and appellees filed answers to said petition 
and a hearing on said petition and the answers was had be¬ 
fore Justice Luhring on January 19 and 22, 1939. The 
Court heard the evidence and made findings of fact and con¬ 
clusions of law by its memorandum filed April 21,1939. (R. 
11,12,14.) 

Appellant’s motion to set aside the decree, and to have 
judgment entered for them, or for a new trial, was overruled 
on June 6, 1939, and the judgment was entered on the same 
day. (R. 19, 20.) 

Appellants' notice of appeal was filed June 22,1939. (R. 

20, 21.) The time in which to file an Agreed Record on Ap¬ 
peal was extended by the Court to August 21,1939. (R. 26.) 
Said record was filed August 12, 1939. (R. 1.) The juris¬ 
diction of this Court is involved under Section 128, of the 
Judicial Code as amended February 13,1925; C. 229, §1, 43 
Stat. 936 (28 U. S. C. A. §225, p. 294). 

Facts. 

Johnson Hellen died in the District of Columbia January 

21, 1867, leaving him surviving 7 sons—Clifton, William 
Frank, Clarence C., Walter, Eugene, Charles W., and Jo¬ 
seph—and one daughter, Josephine Hellen Fant, and leav- 


ing a Last Will and Testament, executed April 23,1866, and 
admitted to probate in the District of Columbia March 26, 
1867. (R. 9.) 

The following is a summary of testator's will (R. 2 to 9), 
viz.: 

I. I, Johnson Ilellen, wishing to dispose of my worldly 
estate, which the Almighty has enabled me to acquire, make 
this my Last Will. (R. 2.) 

II. He appoints his son-in-law, a friend, and three sons, 
including Frank Hellen, executors and trustees. (R. 2.) 

III. He appoints his friend and a son-in-law guardians 
of his three sons, Charles, Eugene and Joseph. (R. 2.) 

IV. He devises to the executors and trustees all his im¬ 
proved and productive real estate, excepting, during his 
wife’s life, Lot 1, Square 489 (his residence), which he de¬ 
vises to her for life, and all the household furniture and ef¬ 
fects. (R. 2.) 

V. If his wife dies before him, or on her death, or if she 
remarries, then on the happening of either of such events, 
he very ambiguously devises all his real estate, including his 
residence to his trustees, to collect the rents, and from the 
net amount to pay annually $500. to his wife, and to each of 
his sons, Charles, Eugene, Joseph, Clarence, Frank and 
Clifton—for Clifton for the support and education of his 
sons George and Ben, and his present wife and the sur¬ 
vivor, to be free from the debts of Clifton—the surplus to be 
invested in 6% good securities, and the interest reinvested. 
(R. 2, 3.) 

VI. He devises his unimproved real estate to his trustees 
to sell and convey, the proceeds to be invested in good 
United States stocks or securities, and the interest similar¬ 
ly reinvested. (R. 3.) 

VII. He devises to his trustees his stocks, bonds, and 
notes, including those of I. H. Harvey, and I. Williamson, 
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to receive the interest and apply it, first to pay Eliza God¬ 
dard, a colored woman, or her attorney, her annuity of $500. 
for life; 2nd, to pay Mrs. Adelaide Hellen for life her an¬ 
nuity of $120.; 3rd, to pay his wife, if she survives him, for 
life or until she remarries, $1200. a year in quarterly pay¬ 
ments. If the interest on such stocks, notes, and securities 
are insufficient to pay $1200. a year to his wife, the balance 
is to be made up from any other interest or rents, it being 
his intent with the rent she will receive from the office in the 
house he occupies, rented to Judge Day, and devised to her 
for life, to secure her a $2,000. a year annuity. When each 
of these annuities abates, including those to his sons, by the 
annuitants death, the annuity abating shall be invested in 
United States securities. (R. 3, 4.) 

VIII. His trustees on payment of the Harvey, William¬ 
son, and other notes are to purchase with the proceeds 
United States securities and apply the interest to paying 
the three last annuities during the annuitants lives, and as 
they die, invest the sums to be paid them in United States 
securities—the interest received to be invested in such se¬ 
curities as well as interest from monev derived from sale of 
lots, and other sources, and not appropriated by him. This 
devise in trust to continue until his youngest son Joseph 
shall be 21, and should he die, then till the date that he would 
have been that age. If any debtors fail to pay their notes, 
and the lots are sold, the proceeds shall be invested in such 
public securities as well as proceeds of notes which are paid, 
and the interest on such securities or notes applied to pay¬ 
ment of such annuities, and invested on their abatement 
above provided for. (R. 4.) 

IX. On the death or remarriage of his wife, his furniture 
is to go to his trustees, and be sold, and the proceeds in¬ 
vested in United States 6% securities, and the interest re¬ 
invested therein. (R. 4, 5.) 


X. He devises to his trustees the $3,000. bequeathed him 
by an Uncle, payable on the death of his Aunt, to invest 
when received in United States 6% securities and reinvest 
the interest therein. (R. 5.) 

XI. He devises his improved real estate subject to the 
trusts to his trustees, and prohibits the sale of the real es¬ 
tate thereinafter devised upon conditions and limitations, 
with remainders and diversions over by the order or decree 
of any Court in the District of Columbia, County of Wash¬ 
ington, sitting in equity or otherwise, as he was authorized 
to do by the Act of Congress approved in August, 1858. (R. 
5.) 

This devise is in eleven separate clauses, as follows: 

(1) To his daughter, Josephine, for life Lot 2, Square 
489, remainder to her eldest son living at her death, if no 
such son, to testator's youngest son then living. (R. 5.) 

(2) To his son Frank and Seth I. Todd in trust part of 
Lot 8, Square 457, and part of Lot 1, Square 223, to lease 
the houses during his son Clifton’s life, and apply the rents 
to the education and support of Clifton’s sons George and 
Ben oi* the survivor, and also to the support of his family, 
to be free from his debts. (R. 5, 6.) 

Then follows the clause in controversy, viz.: 

“After the death of my son Clifton, I devise the 
lot and warehouse on 7th Street, to his son George 
for life, if he be then living, remainder in fee, 
to any eldest son George may have living, at the 
time of his death, if George dies before his father, 
without such son, then remainder in fee to mv son Frank.” 
(R. 6.) 

(3) After Clifton’s death, the part of Lot 1, in Square 
223, to Ben for life, remainder in fee to any eldest son he 
may leave at his death, if none, then in fee to Clarence, 
Ben’s Uncle. (R. 6.) 
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(4) To his son Frank for life, the adjoining part of Lot 
8, on 7th Street, remainder in fee to his eldest son living at 
his death, if none living, then in fee to Charles. (R. 6.) 

(5) Also to Frank his house and lot on 3rd Street, being 
Lot C in Square 5(58, for life, remainder in fee to any eldest 
son living at his death, if none so living, then in fee to Clif¬ 
ton. (R. (>.) 

((>) To his son Charles for life part of Lot 2, in Square 
18(1, remainder in fee, to his eldest son, living at his death, 
if none, then in let* to his grandson, .Johnson Fant, or in ease 
of his death, to my granddaughters Kmily, Frances, Jo¬ 
sephine. and Jane Fant. ( R. 6.) 

(7) To his son Kugene for life, the part of Lot 1, in 
Square 489, next to my residence, remainder in fee to any 
eldest son he may have living at his death, if none, then re¬ 
mainder - in fee to his son Joseph. ( R. G. 7.) 

(8) To his son Kugene for life, with tin* same remainders 
over, as part of Lot 1. in Square 489. part of Lot 8, in Square 


455. (R. 7.) 

(9) To his son Joseph for life, the next part of Lot 8, 
in Square 453. remainder in fee to any eldest son he may 
have living at his death, it none, then in fee to his brother 
Kugene. (R. 7.) 


(Id) After the death of his wife to Joseph Hellen part 
of Lot 1. in Square 48!). where he resides, tin* remainder to 
his eldest son living at his death, in fee, and if none, to Ku¬ 
gene in fee. (R. 7.) 


1 In* sons are to be in all tin* devises aforesaid, lawful 
issue, born in wedlock. (If. 7.) 

He devises to his son Clarence, for life, after the trusts 
therein before created, and granted to his trustees, $25,000. 
of the money paid by Harvey for part of Lot 1. in Square 
322, to receive tin* interest thereon, tin* principal to be un¬ 
touched. and the same after his death. 1 bequeath to his 
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oldest son that may be living at liis death, if no such son 
then living, lawful issue, then ho devises the same, as fol¬ 
lows : 

I give $5,000. to my son Charles. $5,000. to my two 
grate/o lighters, Josephine and Florence Fant. $5,000. to 
my two grandsons, George and Ben Ilollon, and in case of 
their death, to their father Clifton Mellon. $2,000. to my 
grandson Johnson Fant, and $2,000. to my granddaughcr/ers 
Kmi 1 y, Frances, and Jane Fant, or the survivors of them, 
and should Johnson Fant die, his part to go to his last 
named gram/mi///ers, or the survivors of them. (R. 7.) 

I give to my wife, if alive at the extinction of the trusts, 
when Joseph shall be of age, $5,000. of Harvey’s purchase 
money so invested. (R. 7, 8.) 

Then follows the second clause in controversy, viz.: 

“The residue of my estate, on the extinction of the 
trusts, it Walter Ilellen, my son, lx* alive, and has re¬ 
formed, shall, one half thereof, lx* paid to him, and the 
balance shall be divided among such of my other sons, 
as may then be alive.” ( R. 8.) 

(11) He devises to his son Charles Ilellen for life, the 
part of Lot 2. in Square P, remainder in fee, to his eldest son, 
living at his death, if no such lawful issue then living, I de- 
vi-e the same in fee. to his son Clifton Ilellen. (R. 8.) 

lie gave the watch he got for Johnson unto his dear wife, 
if living at hi> death, if not. then to his—to Joseph Hellen. 

1 le give- Ids law library to his son (’litton. ( R. 8.) 

('lit ton Ilellen died December 2, 1S<4. ( R. 12.) liis 

son George lived and received the income of the property 
until November 27, 1P2(i. George left no issue. (R. 10) 

Said will provided for the termination of a certain trust 
created by it when testator's youngest son, .Joseph, became 
21 years of age. to wit, on October 1. 1875. At that time 
Testator’s sons Clarence. Frank, Fugetie, Charles, Joseph, 
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and Walter were alive, and Walter had reformed. (K. 

12 .) 

Testator's children died at tin* following dates,—Charles 
W. in 1S7(>, Kugone in 1S9S. Josephine in 19<*.’>. Frances in 
1906, Clarence in 1907. Walter in 191.’). .Joseph in 191S, 
Clifton in 1S74. and Bon Ilellen. the grandson, in 1917. 
(R. 12.) 

Questions Involved. 

Appellants, children of Frank Ilellen. deceased, contend 
that under the clause of the will devising the lot and ware¬ 
house on 7th Street the intent of testator was to devise a 
contingent remainder to George's son. if George died 1 k>- 
fore his father, and if lie left such a son surviving him, 
and to devise a vested remainder to Frank I lellen: and that 
as Geory;e left no son. t it it* became absolute in Frank, and 
he became entitled to possession on the death of George, 
and if the disposition of the remainder by said clause 
failed, (and appellants claim that it did not fail), the re¬ 
mainder would not fall into and be disposed of by the 
residuary clause, even if it had been general. (and appel¬ 
lants claim that it was not general but only specific, and 
limited to tin* personal property), but would then go to tin* 
heirs at law of testator. (R. 13.) 

The plaintiff and other defendants, except appellants, 
contend that the devise of the remainder to tin* testator's 
son, Frank, was a contingent remainder, and the vesting 
of this remainder was subject to George dying before his 
father without a son. and that as George did not die before 
his father, the contingent remainder to Frank did not vest. 
(id.) 

Tin* heirs of Walter Ilellen and the guardian <ui Ulrm 
for the infant defendants, Renee Toutant Beauregard, .Joan 
Douglas Beauregard. Pierre G. T. Beauregard, and Suz¬ 
anne T. Beauregard, contend that said remainder was de- 
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vised by the residuary clause, and this contention was con¬ 
ceded at tin- hearing by tin* uuardian tvl lit mi for the in¬ 
fant defendants. Harriet Dens Hamilton, Murray Hamilton, 
Kdward Millard Hamilton. .1 r.. and (iertrude ISrooke Ham¬ 
ilton. The other parties contend that if said clause above 
piloted failed, testator died intestate as to ibis remainder 
I ifl.J 

The ease was heard before .Justice l.uhriiiij January Util 
and ‘22nd, 1JJJ. He banded down ait opinion, which is 
copied in lull in the Record. ( R. 14 to 2<J.) 

Justice Lubrinu held in substance. 

That Walter llelleti had reformed previous to October 
1, 187"), when a trust under testator's will terminated, (R. 
l.j.) lie held also that the devise was to (ieoru'e for life, 
with remainder to any eldest son surviving him, and with 
remainder to Frank only if (leorj»e died before bis father, 
and without issue: that the remainder to Frank was con¬ 
tingent: that the Court could not supply the word “OR” 
so as to make the devise fetid,-—“If (icorue dies before 
bis father Oil without such son, then remainder in fee to 
my son Frank": and that tin* remainder failed and was 
included and passed under the residuary clause: that testa¬ 
tor intended to dispose of his entire estate: and that testa¬ 
tor was a lawyer and conversant with the Januua”e of 
wills. (R. 17, is, 10.) 

The following is a statement of 

Appellants’ Points. 


(R. 22 to 2(5.) 

(1) The Court erred in boldine,- that by said clause of 
bis will testator devised the remainder in the real property 
described to bis son Frank only if (Jeorue died before his 
father, and without a son. and that the devise to Frank 
became invalid because (Jcoru'e did not die before bis father. 

(R. 17.) 
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(2) Tht* Court erred in holding that the* devise in fee 
to Frank Hellen is a contingent, and not a vested remainder, 
and in failing and refusing to find that Frank took a vested 
remainder which was never divested- ( R. 17.) 

(3) The Court erred in failing and refusing to hold that 
testator's primary intent by the clause in question was to 
devise said real property, and to devise the vested remain¬ 
der therein to testator's son Frank, and in holding that it 
was tin* primary or controlling intent of testator that tes¬ 
tator's son Frank should receive such remainder only in 
the event that George died before his father. (R. 17.) 

(4) The Court erred in failing and refusing to tind that 
if testator had any intent to devise his son Frank the re¬ 
mainder in said real property only in the event that George 
died before his father, this was a wholly secondary intent, 
and subsidiary to testator's primary purpose and intent to 
devise the fee in said real property by the clause in ques¬ 
tion, including the remainder therein. 

(.3) The Court erred in failing and refusing to find 
that, if the remainder to Frank was subject to two condi¬ 
tions,—one, that George die before his father, and, the 
other, that he die without a son,—that as one of the con¬ 
ditions was fulfilled, as George did die without a son,—this 
was a sufficient fulfillment of the conditions as to Frank's 


taking a vested remainder. 

(f>) The Court erred in holding in effect that the condi¬ 
tions as to Frank's taking were precedent, and in refusing 
to find that such conditions were subsequent. (R. 17.) 

(7) The Court erred in holding in effect that the word 
“AND” should be inserted between “father” and “with¬ 


out,” which nullifies the clause, and in failing and refusing 
to find that instead the word “OR” >hould be so inserted, 
which saves and validates the clause and effectuates the 
intent of the testator. ( R. 17.) 
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(8) The Court erred in holding that the purpose and 
intent of the testator to devise the fee of said real proper¬ 
ly, as shown by the clause itself, and by the will as a whole, 
should be subordinated to the unskillful, inaccurate, and 
isolated expression and words “if (Jeorge dies before his 
father,** and in failing and refusing to lind that those 
words should be disregarded to effectuate the intent of the 
testator. (IJ. 17.) 

(P) The Court erred in failing and refusing to lind that 
the words “if (leorge dies before his father** applied to 
and qualified the devise to a urea! grandson of testator, 
who, testator thought might be but never was born, and 
not to the devise to his son Frank. 

(10) Tlie Court erred in failing and refusing to find 
that the real property in question was not devised by the 
residuary clause, and in holding; that it was so devised, and 
in failing anti refusing to find that if tlie remainder to 
Frank was invalid and failed, testator died intestate as to 
the remainder. (K. 17. 18, IP.) 

(11) The Court erred in overlooking that the conse¬ 
quence of holding the remainder to Frank invalid would 
be to both nullify the clause in question as to the remain¬ 
der, and to disrupt tin* general tenor of the will, and to 
cause the testator to die intestate as to the property in 
question, on which account the Court erred in failing and 
refusing to lind, (as the clause being construed and the 
will as a whole require), said remainder valid and vested. 


(H. 17-) 

(12) The Court erred in holding that the devise to 
Frank was a contingent remainder, and that the residuary 
clause, (which is on its face and in words a contingent de¬ 
vise), could be limited on a preceding contingent devise to 
Frank, and in holding by implication and construction that 
the title to the remainder was in abeyance from testator's 
death until .Joseph became 21. ( K. 17. IS, IP.) 



(13) The Court erred in holding that the devise to 
Frank, which is made in clear and unambiguous words, was 
cut off and annulled by tin* direction to pay and divide 
certain residuary property, the terms <>f such direction 
being such that it is at least doubtful and uncertain wheth¬ 
er they apply to or include tin* lot in question, and on the 
contrary it does appear not to have been included either 
in the purpose of the testator or in the language used by 
him. ( R. 17 to lib) 

(14) The Court erred in its decree that the trustee is 
instructed that one-half of the fund now in its possession 
be distributed to the heirs of Walter Hellen. and the other 
one-half to the heirs of Clarence ( Hellen, Eugene Hellen, 
Charles W. Hellen, Joseph Hellen. and William Frank 
Hellen, and in not decreeing that the heirs of William 
Frank Hellen, appellants, were entitled to tin* whole of said 
fund. (R. 15). 2<>.) 

SUMMARY OF ARGUMENT. 


Point I. 


Testator declared that he intended to dispose of his 
Worldly estate.—meaning all of it; (R. ”2.) 

He devised “all his property in trust", (hi.) 

To collect the income and pay annuities. 

The trust was to continue until Joseph Hellen was 21 or, 
should he die, till he would have been that age. (R. 4.) It 
ended in 1 S7o. (R. 12.) 

Subject to the trust he devised all his improved real es¬ 
tate* by eleven clauses, of which that to be construed is 
one. 

The clause in question reads as follows: 

‘‘After the death of my son Clifton 1 devise the 
lot and warehouse* e>n 7th Street, to his son George 
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tor life*, if Ik* Ik* then living, remainder in fee, 
to any oldest son (Jeorye may have living at the 
time ol In'- death, if (Jeorye dies before Ids father, 
without such son, then remainder in tee to my son Frank.” 
(If. 6.) 

(a) Testator intended by his will to dispose of all Ids 

property. 

(1) There is a presumption that he m> intended, (1 
Faye on \\ ills, '■do), and he declared this to Ik* his inten¬ 
tion in tlu* opening sentence* of his will. ( F. 3.) 

(1 >) By his lanyuaye testator devised,—an estate for 
the life of < ’I i f ton : if (Jeorye -uirvived < ’1 i ft on, a life es¬ 
tate to him: while, if he died before Clifton, and had and 
was survived hy a son, remainder to the son or, if he died 
without a son, remainder to Frank. ( K. a, li.) 

(1) This construction accomplishes all thai testator 
intended and provided, while by adopting the contention 
that we must apply the words “it (Jeorye dies before his 
father” to the remainder to Frank, testator's intention is 
thwarted. 

lostator intended the remainder to yo either to Frank 
or to a son of (Jeorye. (Jeorye never had a son. So, that 
disposition is impossible. Frank lived lony after testat¬ 
or's death. By his takiny, testator's intent is fulfilled, 
and that is the only way it can he accomplished. Because 
this construction yives tin* clause full efleet it should be 
adopted, ( Brittain v. First Trust and Savinys Bank, 43 F. 
(2) 613, til.I: Weeks v. ('oI'nwell. 104 X. Y. 33b. 336, 337: 
Fvans v. Oekorshauscu, loo F. (3) tiltb. TOO; tip Ap]). D. 0. 
3Sf>). 


Keadin.y lln* lanyuaye as al>ove and as ii is. as (Jeorye 
survived his father, a son who miyhl have survived (Jeorye 
would not have taken; but if the remainder to Frank failed, 
as respondents contend, it would pass as intestate property, 
and, if there had been a yreat yrandson born, he would not 
have taken. 
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(2) Frank was a favorite and trusted son of testator, 
far nearer than a possible unborn "Teat grandson could 
be in relationship and affection, and in determining; whether 
the words “if Georue dies before his father" limit Frank’s 


estate or that of the unljorn great grandson, the Court, un¬ 
der familiar rules, will adopt a construction favoring Frank 
as the nearest heir, (Thompson on Wills, 2nd Fd. $222). 

(3) The construction for which appellants contend 
would give effect to the whole instrument, while that ad¬ 
vocated by respondents would destroy the clause in ques¬ 
tion, and the former construction should for that reason 
prevail, (2 Schouler on Wills, (5 Fd. $893). 


Point I-a. 


(c) If the words “if George dies before his father” 
limit the right of an unborn great grandson to take to the 
event of George dying before Clifton, this would conform 
to the common law rule against perpetuities prevalent in 
the District when testator died, and for 30 years there¬ 
after by limiting the vesting to the expiration of one life 
in being, and this undoubtecllv is tin* reason whv testator, 
a lawyer, applied these words to the possible great grand¬ 
son’s devise, (Barnes’ Heirs v. Barnes rt al.. 2 Fed. Cases, 
Xo. 1014. p. 855 : 48 C. J. $4, p. 037). 


Point II. 


(d) Frank took a vested remainder which was never 
divested, but descended to appellants. 

Frank, a person in existence, was given a present inter¬ 
est, to be enjoyed in the future, and preceded by a life es¬ 
tate, which made his remainder vested. (Doe v. Considine, 
73 U. S. 458, 481). 
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A remainder will never be held contingent where it can 
be held vested, (IJ.) 

Remainders such as devised to Frank are held to vest 
on testator's death, (2 Alexander on Wills. '992; Tiffany, 
Lind Ed. $ 142: Jarman on Wills, 5th Ed. § 75(5, p. 773, 1364 
to 1370 inch: Myers v. Adler, 6 Mackey 515: Vogt v. Vogt, 


26 Aj)p. T). (’. 46). 

Frank was an heir at law, and the construction should 
be in his favor, (1 Page on Wills, 2nd Ed., §817, p. 1388). 

If the condition as to George dying before his father 
had applied to Frank's remainder, it would be a condi¬ 
tion subsequent, and a contingent subsequent is one where 
the estate is vested. (Finlay v. King's Lessee, 3 Peters, 
701, 711; 2 Page on Wills. 2nd Ed., 1131, ps. 1885, 1886; 
69 0. J. §1783 <?., p. 675). 


Point III. 


(e) Fnder many controlling rules of construction, the 
devise in question did not become voidable, but Frank took 
a vested remainder on testator's death. 

(1) (’oustruing Frank's remainder (R. (5) as dependent 
on two conditions subsequent,— (1) that George must die 
before hi< father, and (2) without a son,to supply “AND” 
between tin* two conditions which, it is claimed, invalidates 
the devise: whereas the general rule is that “OR" will be 
substituted for “AND" where, (as here),—it validates 
the provision, (Roome v. Phillips. 24 X. V. 463, 470; 2 
Sehouler on Wills, 6th Ed. >874, ps. 996, 097: 1 Jarman 


on Wills, Ill, p. 517, 576). 

“OR" is substituted for “AND" frequently where 
“AND" is found or, as here, was erroneously held to be 
implied between two conditions as to a beneficiary taking, 
and the substitution makes fulfillment of one condition only 
necessary. (2 Page on Wills, §1130, ps. 1882, 1883: §1132, 


p. 1888; 1 Jarman on Wills, ps. 577, 588, 589, 590; Vol. IT 
Alexander, §776, p. 1124; January v. Spring, 7 Gill, 197, 
48 Ain. Dec. 557). 

(2) The will should not he construed on the six isolated 
words, “if George dies before his father,” (Evans v. Ock- 
ershausen, 100 F. (2d) 695: 69 App. D. 0. 285; Thompson 
on Wills, 2nd Ed. §215, p. 277). 

(3) If the effect of the six words would be to make 
Frank’s devise voidable, they should be rejected because 
irreconcilable with testator’s general purpose to dispose 
of all his property, and by this clause to devise the remaind¬ 
er, (1 Jarman on Wills, 550, 551; 2 Schouler on Wills, 6th 
Ed. §872, ps. 993, 994; Finaly v. King, 28 U. S. (3 Pet.) 
346). 

(4) Any possible doubt as to the effect of the six words 
should be resolved in favor of Frank, the “First Taker”, 
(Rood on Wills, 2nd Ed. §603, p. 581; 2 Schouler on Wills, 
6th Ed. §886, ps. 1015, 1016). 

(5) Holding the remainder to Frank invalid because 
Frank did not die before his father would disinherit a son, 
and the words can not. have this effect because this is not 
clearly and definitely intended, (1 Page on Wills, 2nd Ed. 
§817, p. 1388; Evans v. Ockershausen, 100 F. (2d) 695, 702; 
69 App. D. C. 285). 

(6) Testator’s primary intent in the clause under con¬ 
struction was to devise the remainder, which is in accord 
with his general purpose to dispose of all his property. 
If the w T ords “if George dies before his father” (R. 6) show 
any intent, it is secondary and a minor one, and the primary 
intent should prevail, (Rood on Wills, §420, p. 357; Thomp¬ 
son on Wills, 2nd Ed. §218, ps. 281, 282; Schouler on Wills, 
Supp., 6th Ed. § 858, p. 133; Coltman v. Moore, 1 Mac- 
Arthur, 8 (D. C.) 197). 

(7) Holding that the six u’ords defeat the remainder 
makes the result subordinate to the words, whereas the 
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words are to be subordinated to the result, (1 Page on 
Wills, ^812, p. 1379; Burwell v. Cawood at al., 2 Howard, 
5(10, 578). 

(8) Invalidating the remainder to Frank would destroy 
what testator obviously considered equality, on which ac¬ 
count such a construction should be avoided, (Fidelity & 
Columbia Trust Co. v. Lucas, 66 F. (2d) 116, 118; Thomp¬ 
son on Wills §222, ps. 286, 287). 

(9) The cases and textbooks alike hold that construc¬ 
tion of a clause should be in harmony with testator’s gen¬ 
eral intent, which is here to devise all his improved prop¬ 
erty, (Thompson on Wills, 2nd Ed. §218, p. 282, §224, p. 
291; 1 Page on Wills, 2nd Ed. §§811, 812, ps. 1374, 1378). 

Point IV. 

(f) Holding Frank’s remainder invalid should be avoid¬ 
ed because it would not pass under the residuary clause 
(R. 8), but descend to the heirs at law, and result in partial 
intestacv. 

(1) The residue is one by its terms of personal prop¬ 
erty. It provides that (a) the residue should be paid to 
Walter, and the improved real property could not be paid 
to any one; and, (1)) the will proceeds, the “balance” shall 
be divided among my other sons, (R. 8) and “balance” is an 
apt term to describe personal but not real property. 

(2) If Frank’s remainder had passed from him it 
would be on Clifton’s death in 1874. 

Even the life estates would not have terminated then, 
and there followed them the remainders,—dispositions for 
all time. So, testator could not have intended to dispose 
a second time by the residuary clause of what he had de¬ 
vised by the nine separate clauses, including the property 
in question. 
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(3) To hold that testator intended Frank’s devise to 
become voidable is imputing to him an intent to die intestate 
as to this lot, and this will never be done, (Galloway v. 
Galloway, 32 App. D. 0. 76). It would be in conflict as 
well with testator’s declaration that he intended to dispose 
of all his property. 

(4) The Supreme Court of the District held in this case 
December 14, 1876, that the specific devisees entered Octo¬ 
ber 1, 1875, upon the real estate devised to them, and Frank 
was included among those who took a vested remainder 
subject to the life estate of George. (R. 12.) 

(5) If Frank’s remainder had become invalid, it did 
not pass under the residuary clause, but it descended to 
testator’s heirs, and as to it testator died intestate. 

The laws of Maryland were adopted for the District 
February 27,1801. As to lapsed and voidable devises they 
continued in force until 1901, and under them the remainder 
would not have fallen into the residuum, (even if it had 
been general and complete, whereas it is special and only 
of personal property), but descended to testator’s heirs at 
law% and as to it testator died intestate, (Tongue’s Lessee 
v. Nutw’ell, 13 Md. 415 to 427; George Washington Uni¬ 
versity v. Riggs National Bank, 66 App. D. C. 389, 391; 88 
F. (2d) 771, 774). 

(6) Section 30 Title 29 of the District Code adopted 
in 1901 did not attempt to and did not take away the rights 
of the heirs at law, (12 C. J. §781, p. 1086; 11 Am. Juris. 
§369, p. 1198; 59 C. J. §692, ps. 1159, 1160). 

(7) As it involves a partial intestacy, the construction 
that Frank’s remainder became invalid should be avoided, 
(Galloway v. Gallow’av, 32 App. D. C. 76, and other numer¬ 
ous District Cases cited in Brief). 
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Point V. 

(g) To sustain the contention that Frank’s Remainder 
became voidable because George did not die before his 
father, it must be held by implication and construction that 
title to the remainder was in abeyance from 1SG7, when 
testator died (R. 9), until 1874, when Clifton died (R. 12) 
and such a construction is not permissible, (Doe v. Consi- 
dine, 6 Wall. 468). 


ARGUMENT. 

Point I. 

(1) The following is a summary of Tesialor's will. 

(a) Testator declared, in the opening sentence, that he 
intends by his will to dispose of his worldly estate,—which 
meant all, not part of it. (R. 2.) 

(b) He “Devised” all his property,—his improved and 
unimproved real estate, and his securities, including even 
a legacy, bequeathed him, and his furniture,—in trust, (Id.), 

(c) To collect the rents of the improved real estate, and 
the interest on the securities, to pay certain annuities, and 
to sell the unimproved real estate, and presumably use the 
income from investment of the proceeds for the same pur¬ 
pose. (R. 2, 3.) 

(d) The annuities abated in 1875, (Decree of the Su¬ 
preme Court of the District, made December 14, 1876 R. 
12.) As to the trust, he provided,— '‘This devise in trust 
* * # , shall continue until * * * Joseph Hellen, shall be 
twenty-one years of age, and should he die, then until * * * 
he would have been of that age, had he lived.” (R. 4.) 

(e) Subject to the trusts, (which expired in 1875), in 
eleven separate clauses, he devised all his improved real 
estate to his children and grandchildren for life with re¬ 
mainders in fee. (R. 5 to 9.) 




20 


(2) The clause in question reads as follows: 

“After the death of my son Clifton I devise the 

lot and warehouse on 7th Street, to his son George 

for life, if he be then living, remainder in fee, 
to any eldest son George may have living at the 

time of his death, if George dies before his father, 

without such son, then remainder in fee to mv son Frank.” 
(R. 6.) 

The purpose of the action is the construction of this clause. 

From his language alone it is dear that testator intend¬ 
ed to and tried to dispose of all the property he had, and 
thought that he had made a complete disposition of it, and 
that he did not intend to and did not leave the remainder 
in the lot in question here undisposed of or the devise of it 
to become voidable. 

(What is claimed, to the contrary is that the language that 
testator used, who, as shown below, was never accurate in 
the use of language, must be so read as to defeat the intent 
of testator, and, as will be shown later, to cause the re¬ 
mainder to become voidable, a?id testator to die intestate 
as to it.) 

(a) There is a presumption that testator intended by 
his will to dispose of all his property. (1 Page on Wills, 
§815.) Here, the case is stronger for testator declares in 
the opening sentence of his will that he intends to dispose 
of his wordlv estate,—meaning all of it (R. 2); and he then 
with much detail did dispose of it all, by temporary trusts, 
which ceased nine years after the date of his will, then he 
bequeathed his personal estate and the proceeds of the 
sales of his unimproved real estate, and by nine separate 
clauses devised his improved real estate. (R. 5 to 9.) 

(b) Testator clearly intended and provided (contrary 
to the erroneous decision of the Court below, R. 17; e.. 
Nos. 1, 3, 9; R. 23, 24) that the lot involved here should go 
to Clifton for life, and then, if George survived his father. 



21 


to George for life, with remainder to Frank, (as the cases 
and textbooks define him as the “First Taker”, because he 
was in existence), or, under certain conditions to George’s 
son, if one was born and survived him. (R. 6.) 

The Court below erred in holding (R. 17; e., No. 1; R. 23) 
that testator’s intent to devise, and his actual devise of the 
remainder should be nullified because George did not die 
before his father,—that testator’s intent should be thwarted 
for this highly technical reason. 

The answer is that testator intended the remainder to go 
either to Frank or to a son of George: that George never 
had a son, and, so, that disposition is impossible; but that 
Frank was alive long after testator's death, and by his tak¬ 
ing testator’s intent is fulfilled. 

And onlv bv Frank’s taking can testator’s intent be ac- 
eomplished. 

“This will must be interpreted so as to effectuate the 
true intent of the testator as expressed in the will. This 
is the primary and basic rule to which all others must 
vield. Smith v. Bell, 6 Pet. 68, 74, 31 U. S. 74, 8 L. Ed. 
322.” 

Evans v. Ockershausen, 100 F. (2d) 695, 700; 69 
App. D. C. 285. 

“• * • and no clause is to be rejected to which 
a reasonable effect can be given;” 

Brittain v. First Trust & Savings Bank, 42 F. (2d) 

613,615. (C. C. A. 8.) 

(c) A careful reading of the clause to be construed re¬ 
veals that testator intended that it should be read otherwise 
than as respondents claim and so as to make the remainder 
valid and not to destroy it, as would result from the erron¬ 
eous construction made by the Court below (e., No. 1; R. 23) 
for which respondents contend. 

(A) The clause is properly divided into three parts as 
follows: 
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(1) “After the death of my son Clifton, I devise the 
lot * * # on 7th Street, to his son George for life, if he be 
then living”,— 

(2) “Remainder in fee to any eldest son George may 
have living at the time of his death, if George dies before 
his father”,—or 

(3) (If George dies), “without such son, then remaind¬ 
er in fee to Frank.” (R. 6.) 

Besides, this treatment is necessary to construe the clause 
as testator wrote it: He made one provision if George 
survived his father; another if George died before his 
father, with a son; and a third if George died and left no 
son. (Id.) 

(B) There is no substantial basis to the objection to the 
above construction that if George survived his father, and 
had a son, the son would not take, (but would take only if 
George died before his father), because 

(1) The question is moot, as George never had a son 
(R. 10); 

* 

(2) George was but 3 years old when the will was made. 
(R. 12.) His father died seven years after the death of 
testator, (R. 9, 12), and testator evidently considered 
George’s dying before his father as so unlikely as not to be 
taken seriously into account; and testator must have regard¬ 
ed it as most probable that, if George died before his father, 
he would die without a son, and so the two expressions were 
synonomous:—George would have been less than ten years 
old, if he had died before his father; 

(3) A natural conclusion is that testator did not intend 
George’s son to have a remainder if Clifton and George both 
had life estates, but intended the remainder, in that event, to 
go direct to Frank, in which connection it is to be remem¬ 
bered that no son of George had been born, and if a son was 
born, he would be a great-grandson of testatotf, and it is to 

i 
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be presumed not nearly as close in affection as he would not 
have been in blood to testator as Frank, who was a favorite 
son, as shown by the fact that testator made him an execu¬ 
tor of and a trustee under his will (R. 2) and also, (prefer¬ 
ring him to Clifton, George's father), a trustee of the lot in 
question here (R. 5); 

(4) If the words, “if George dies before his father”, 
(R. 6), must be given effect just as they are written, they 
will limit either the estate of Frank, a favorite son, or the 
possible estate of one who would have been a great grand¬ 
son if born. 

If applied to Frank’s remainder respondents claim that 
it destroyed it (e., No. 1; R. 24), and if so, as will be shown 
later, testator would die intestate as to it (e., No. 10; R. 24). 
This would be in conflict with the clause under construc¬ 
tion, and with the whole tenor of the will; while 

If applied to what might have been the interest of a pos¬ 
sible great grandson, never born (e., No. 10; R. 24), the 
intent of testator to dispose of his entire property shown 
both by the clause being construed and by the will as a 
whole will have been preserved. 

“In the case of ambiguity in a will, the law favors 
such construction as will be advantageous to heirs at 
law and next of kin in preference to strangers, or 
persons not so closely related to the testator, favoring 
the heir nearest in relationship to testator, and so as 
not to result in discrimination.” 

Thompson on Wills, 2nd Ed. §222, p. 286, 287. 

“There is a presumption that the whole estate is 
disposed of and not to carve out a particular estate 
and leave the remainder undisposed of.” 

2 Schouler on Wills, 6th Ed. §891, p. 1024. 

“So, too, if one construction would give effect to the 
whole instrument while the other would destroy a part, 
it is the former construction which would prevail.” 

Id. §893, ps. 1025, 1026. 
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Lastly, the construction (e., No. 1; R. 23) urged by re¬ 
spondents would inevitably disinherit George’s son, 
(whether George died before or after his father),—be¬ 
cause for respondents to prevail, it is necessary to hold 
that the remainder to Frank was contingent, and a con¬ 
tingent remainder to George’s son could not be limited on 
a contingent remainder to Frank (Green v. Gordon, 38 App. 
D. C. 443); and, second, the devise to Frank was valid 
when made, and, if invalid, it became a voidable devise, 
which, (as will be shown later), would not pass even under 
a general and complete residuary clause, (and, here, this 
clause was neither complete nor general, but specific and 
limited (R. 8) ), but would descend to the heirs at law, con¬ 
trary to the erroneous holding of the Court below (e., 10, 
11, 13; R. 24.) 

I-A. 

Testator, a lawyer, beyond question used the words “if 
George dies before his father” to limit the time of the 
vesting of the remainder in a possible unborn great grand¬ 
son to the expiration of one life in being and 21 years 
thereafter to avoid the possibility of making the devise re¬ 
pugnant to rule of the common law against perpetuities, 
(e., Nos. 9,1; R. 24, 23.) 


Facts. 

If the words, “if George dies before his father”, (R. 6) 
apply to the conditional remainder to the possible unborn 
great grandson (the lower Court erroneously held to the 
contrary, e., Nos. 9, 1; R. 23, 24), his remainder would 
vest at the expiration of one life in being, (that of Clifton, 
who would have been his grandfather), at the testator’s 
death; whereas if the words “if George dies before his 
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father” are a condition subsequent applying to the re¬ 
mainder to Frank (e., No. 1; R. 23), the remainder to this 
possible great grandson might not vest till the expiration 
of two lives in being, (those of Clifton and George), at tes¬ 
tator’s death. And it appears that under the common law 
rule as propounded in the District of Columbia until 1901 
alienation of real property could not be suspended for 
more than one life in being, and twenty-one years there¬ 
after. 

(a) ’ Even if there was only a question whether a re- 
mainder could vest later than at the expiration of one life 
in being and 21 years thereafter, this would be sufficient 
to induce a practical, prudent lawyer, like testator, to 
guard against it by providing, as he did, that the remainder 
to this possible unborn great grandson should vest within 
that tune. Accordingly he provided against infringing 
the common law rule against perpetuities by the condition 
that this possible unborn great grandson should take the 
remainder only if his father died before his grandfather, 
a7id, so, the remainder would vest at the expiration of one 
life,—that of Clifton, the graiidfother. 

(b) However, under a decision which fixed the law in 
the District of Columbia until thirty years after testator’s 
death, and until the enactment of the Code in 1901 , the com- 
mon law in the District limited the vesting of an estate to 
one life and 21 years thereafter. 

We quote from the case in question, which was never 
reversed or modified until the Statute of 1901 was enacted, 
viz,— 

“An executory devise is void, if it be not necessarily 
to be executed within a life in being at the death of 
the testator, or within twenty-one years thereafter.” 

Barnes’ Heirs v. Barnes, et ad., (3 Cranch ; C. C. 
» 269) 2 Fed. Cases, No. 1,014, p. 855. 
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(c) Widely over the United States, the Common law 
limits the vesting of estates to the expiration of one life, 
and 21 years thereafter. 

“The rule against perpetuities, at common law, is 
that no interest within its scone is good unless it must 


vest, if—at all, not later than twenty-one years after 
some life in being at the creation of the interest, * * 

48 C. J. §4, p. 937. 

(d) In eight (8). of the eleven, (11), clauses devising 
his improved real property testator preceded the remain¬ 
der by a single life estate only. (It. 5 to 9.) The clause 
in question should he harmonized and construed to accord 
with these 8 clauses, and the construction for which appel¬ 
lants contend accomplishes this result, contrary to the 
erroneous decision of the lower Court, (e., Nos. 1, 9; R. 


23, 24.) 

Testator precedes remainders with two life estates, in 
but two instances and thev are far outweighed by the fact 
alone that in eight, (8), clauses only one life estate was 
devised (R. 5 to 9), and much more when we add to the 
scale testator’s announced intention to dispose of all his 
property (R. 2), his clearly expressed intention to dispose 
of all his improved real estate by the eleven, (11), clauses 
(R. 5 to 9), and his equally clear intention to dispose of 
the property in question by the clause under construc¬ 
tion. (R. 6.) 

“Devises and legacies in a will may receive a char¬ 
acter, by construction and comparisons with other 
legacies and devises in the same will, different from 
the literal and direct effect of the words made use of 
in the particular part of the will under considera¬ 
tion. (1814) Cook v. Holmes, 11 Mass. 528. See 
(1827) Farrar v. Ayres, 22 Mass. (5 Pick.) 408.’’ (See 
also Kemp v. Sutton, 206 N. W. 366, 233 Mich. 249; 
Williams v. Best, 142 S. E. 2, 195 N. C. 324; In re 
Tillinghast’s Account, 55 A. 879, 25 R. I. 338.) 
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n. 

Frank took a vested remainder, which was never di¬ 
vested, and which descended to appellants, his heirs. (e.. 
No. 2; R. 23.) 

(a) Frank, a person in existence, was given a present 
interest, to be enjoyed in the future . A life estate preceded 
his interest. Under these facts, his remainder was vested 
(R. 6), and the lower Court erred in holding to the con¬ 
trary. (e., No. 2; R. 23.) 

“A vested remainder is where a present interest 
passes to a certain and definite person, but to be en¬ 
joyed in futuro. There must be a particular estate 
to support it. The remainder must pass out of the 
grantor on the creation of the particular estate. It 
must vest in the grantee during the continuance of the 
estate, or eo instanti that it determines.” 

Doe v. Considine, 73 U. S. 458-481. 

“A remainder is a vested one where a present inter¬ 
est, although to be enjoyed in the future, passes under 
the will to a certain and definite person; * * V’ 

Vogt v. Vogt, 26 App. D. C. 46. 

“ ‘It is the present capacity to take effect in pos¬ 
session, if the precedent estate should determine, 
■which distinguishes a vested from a contingent re¬ 
mainder.’ ” 

Green v. Gordon, 38 App. D. C. 443, 455, 456. 

(b) A remainder vnll never be held contingent where it 
can be held vested, and the lower Court erred in holding to 
the contrary, (e., No. 2; R. 23.) 

‘ * 1 The law will not construe a * # # remainder to be 
contingent when it can be taken to be vested.’ ” 

Doe v. Considine, 6 Wall. 458; 

(Green v. Gordon, 38 App. D. C. 443, 454; 

Johnson v. Washington Loan & T. Co., 33 App. D. 

C. 242, (Affd. 224 U. S. 224).) 
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(c) Remainders such as that devised Frank are held to 
vest on the death of the testator , and to become absolute 
on the death of the life tenant, (e., No. 2; R. 23.) 

“When followed by a gift over in the event the bene¬ 
ficiary should die before a specified time, it is presumed 
that the testator intended thereby to make the gift be¬ 
come absolute when such period is reached, and in the 
meantime title vests in the beneficiary, possession only 
being postponed. This rule applies to legacies of per¬ 
sonalty as well as to devises of realty. Thus, a devise 
to B. in trust for C for life, remainder to C’s children, 
or if C leaves none, then to D, vests a remainder in D on 
the testator's death, subject to the possibility of C’s 
having a child, so that if C dies childless and D having 
died, b's heir takes.” 

2 Alexander on Wills, §992, ps. 1436, 1437. 

“For instance, in the case of a devise to A for life 
with remainder to A's children (he having none) in fee 
simple, followed by a residuary devise to B, it would 
seem that B takes the fee simply as a vested remainder, 
and conceding this to be so, it presents a case of the 
limitation of a vested remainder subsequent to the lim¬ 
itation of a contingent remainder in fee simple. 

# • • * • 

“And the same question might arise in connection 
with a subsequent devise which is not residuary, as 
for instance when a testator, after creating a conting¬ 
ent remainder in fee simple in certain property, de¬ 
vises such property in express terms to another in fee 
simple. The fee simple would be vested in such other, 
and he would, it is conceived, take by way of vested 
remainder.” 

Tiffany §142, ps. 510 to 513, (2nd Ed.). 

“As, therefore, a will takes effect at the death of the 
testator, it follows, that any devise or bequest in favor 
of a person in esse simply (i. e ., without any intima¬ 
tion of a desire to suspend or postpone its operation) 
confers an immediate vested estate.” 

Jarman on Wills, (5th Ed.) §756, p. 773. 

“The test of a vested remainder is its present capac¬ 
ity to take effect in possession whenever the prior es- 
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tate shall determine. Myers v. Adler, 6 Mackey (17 
D. C.) 515, 1 L. R. A. 432.” 

(d) The utmost claim which can he made is that it is 
doubtful whether the remainder, which became vested in 
Frank on testator’s death was ever divested and doubtful 
language is not sufficient to divest an estate onae vested. 
The language must be so clear as to be beyond doubt, 
awl particularly where the effect would be to disinherit a 
favorite son. 

“The inclination of the courts to hold interests to be 
vested is shewn in many cases in which a gift, in terms 
apparently contingent, has been held to confer an inter¬ 
est absolute in the first instance, but subject to be 
divested on the happening of the contingency. * * *. 

“A gift may be liable to be divested in one of 3 ways. 

# * • • * 

“Thirdly, property may be given to A. subject to a 
proviso shewing the testator’s intention to be that in 
a certain event A.’s interest shall cease or to be de¬ 
feated in favor of B.; in such a case if the gift over to 
B. is invalid, or does not take effect, A.’s interest be¬ 
comes absolute.” 

# * * # * 

“As a general rule, divesting clauses are strictly 
construed. The principle is thus laid down by Mr. Jar¬ 
man (c): ‘As a devise (d) expressly made to take 
effect on a contingency will not arise unless such con¬ 
tingency happen, it follows a fortiori that an estate 
once vested will not be divested, unless all the events 
which are to precede the vesting of a substituted devise 
happen (e). * * *. In every case the original devise 
remains in force, unless the title of the substituted 
devisee is complete. Thus, if a devise be made to A., 
to be divested on a given event in favour of persons 
unborn or unascertained, it will not be effected by the 
happening of the event described, unless, also, the ob¬ 
ject of the substituted gift come in esse, and answer 
the qualification which the testator has annexed there¬ 
to (f). 

# • * • • 
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“Mr. Jarman adds (w): ‘The rule that estates vested 
are not to be divested, unless all the events upon which 
the property is given over happen, seems to have been 
generally adhered to, although an absurd and whim¬ 
sical intention be thereby imputed to the testator’, for 
which he cites Graves v. Bainbridge (x).” 

Jarman on Wills, Vol. II, 0th Ed. ps. 1364, 1365, 
1300, 1367, 1370. 

“Every reasonable construction in the will must be 
made in favor of the heir at law; and he can be disin¬ 
herited only by words which produce that effect clearly 
and necessarily, either by express terms or by neces¬ 
sary implication. Any ambiguity will be resolved in 
favor of the heir.” 

1 Page on Wills, 2nd Ed. §817, P- 1388. 

“An estate once vested will not be divested unless 
the intent to divest clearly appears.” 

Doe v. Considine, 0 Wall, 458-481, (23 R. C. L. §42, 
p. 509). 

(e) That Frank's remainder was vested appears also 
bedguse the conditions that George should die before his 
father |and leave a son are conditions subsequent, and 
such conditions are where an estate has vested and is to 
be defeated or abridged by the happening of a subse¬ 
quent event, (e., No. 6; R. 23.) 

(1) The two conditions here could not happen before, 
but necessarily followed the making of the will, and, so, they 
were conditions subsequent. 

“If, on the contrary, the act does not necessarily pre¬ 
cede the vesting of the estate, but may accompany or 
follow it, if this is to be collected from the whole will, 
the condition is subsequent.” 

Finlay ef al. v. King’s Lessee, 3 Peters, pp. 701, 
711. 

“As between precedent and subsequent conditions, 
subsequent conditions are preferred in construction. 
* * * if the gift is to fail or to be divested on breach of 
condition, the condition is prima facie subsequent.” 

2 Page on Wills, 2nd Ed. §1131, ps. 1885, 1886. 
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(2) A condition subsequent is one which defeats or 
abridges a vested estate. 

“* * * a condition subsequent is one whose happen¬ 
ing fulfillment, failure, nonperformance, or breach, ac¬ 
cording to the form of the condition, will determine, 
defeat, divest, curtail, or abridge an estate or interest 
already vested, * * 

69 C. J. §1783 c., p. 675. 

III. 

Under many controlling rules of construction the de¬ 
vise in question did not become voidable, but Frank took 
a vested remainder on the death of the testator, which 
descended to appellants. 

(a) To construe the remainder to Frank as dependent 
on tiro conditions subsequent, — (1) that George must die be¬ 
fore his father; and (2) that George must die without a son, 
—is in effect to supply the word ‘'AND” between the two 
conditions, as the lower Court erroneously did, R. 17; (e., 
Nos. 5, 7; R. 23) and to make them conjunctive, which would, 
it is claimed, invalidate the devise; whereas the general a/nd 
well nigh if not quite universal rule of construction is that 
‘'OR” will be. substituted for “AND” where it will save 
and validate a provision, as it will here. 

Where the substitution is refused it is because it would 
defeat the devise or bequest. 

This rule, than which there is none more useful in testa¬ 
mentary construction, because it preserves instead of de¬ 
stroying, applies here with more than even its usual com¬ 
pelling force, because it is necessary to supply an “AND” 
to destroy the remainder, and it is quite as easy to supply 
an “OR” and preserve it. (Britton v. Thornton, 112 U. S. 
526, 28 L. ed. 816, 818.) 

“It is to be regretted, that after the rule has been set¬ 
tled and recognized in this State for fifty years, that 
it should again be reopened for discussion. We think 
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the rule, as thus settled, should be adhered to; and that, 
in all cases, or is to be taken for and, and and is to be 
taken for or, as may best comport with the intent and 
meaning of the grant or devise.” 

Eoome v. Phillips, 24 X. Y. 463, 470. 

“A word may be substituted for another in a will 
* 

when necessary to carry out the testator’s intention 
as for example the word ‘and’ may be read ‘or’ and 
vice versa, and in various other instances common 
words and expressions given a meaning quite different 
from their literal acceptation.” 

2 Schouler on Wills, 0th Ed. §874, pp. 996, 997. 

“But by far the most numerous class of cases, ex¬ 
hibiting the change of a testator’s words, are those in 
which the disjunctive ‘or’ has been changed into the 
copulative ‘and’ and vice versa. It is obvious that 
these words are often used orally without a due re¬ 
gard to their respective import; and it would not be 
difficult to adduce instances of the inaccuracy, even 
in written compositions of some nature; it is not sur¬ 
prising, therefore, that this inaccuracy should have 
found its way into wills. Accordingly we find that the 
courts have often been called upon to rectify blunders 
of this nature:” 

1 Jarman on Wills, III, p. 576. 

“They” (Courts) “have constantly read ‘and’ as 
though it were ‘or’ * * 

1 Schouler on Wills, 5th Ed. § 477, p. 597. 

“The word ‘and,’ too, is sometimes construed ‘or.’ 
This change (* * *, generally made to favor the vest¬ 
ing of a legacy and not to divest it), may be called for 
by the general frame and context of the will, * * 

1 Jarman on Wills, 5th Ed. § 483, p. 517. 

(b) The ride to substitute “ or” for “and” where it will 
preserve a devise or bequest is most frequently applied 
where “and” is found or implied, as here, between two 
conditions as to a beneficiary becoming entitled to what is 
given him, and by substituting “or” for “and” the fulfill¬ 
ment of one condition only is made necessary. 

The rule should be applied here, and the lower Court 
erred in holding otherwise, R. 17, (e., Nos. 6, 7; R. 23) be- 
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cause the provision as to “George dying before his father” 
(R. 6) is purely technical since George never had a son (R. 
10), and such a son was the only person other than Frank 
whom testator intended to benefit by the remainder, and 
the substantial condition that George die without a son has 
been met. 

“7/ the will, as a whole, shows that the performance 
of either condition is sufficient, it will be read in the 
alternative.” 

2 Page on Wills, §§1132, 1888. 

“ • * * where a testator bequeathed £5,000 to A if he 
attained twenty-one; but if he should not attain that 
age, or die without leaving issue, then over. It was 
held, that A, on attaining twenty-one, was absolutely 
entitled.” 

1 Jarman on Wills, III, p. 577. 

“Conditions which tend to defeat estates are con¬ 
strued quite strictly. * • * Where land was devised 
to testator’s widow for life or during widowhood, with 
remainder over upon her remarriage or death to tes¬ 
tator’s son, and, in the event of his dying before ma 
turity and her remarrying before his death, to testa¬ 
tor’s mother and brother equally, it was held that 
where the son died before coming of age, and before 
the remarriage of the widow, she took the land as if 
the heir of such son.” 

2 Page on Wills, § 1130, ps. 1882,1883. 

“• • * a testator bequeathed a * * # house to his 
wife for her life; ‘and after her death, if my son R 
shall be living, then to him’ for his life, ‘but if he 
should be living at the time of the death of my wife, 
and shall then or hereafter have any issue male of his 
body, then all the right therein to go to R; but if R 
shall die in the life of my wife without leaving issue 
male, ’ then over: Lord Hardwicke thought it clear on 
the face of the will, that the testator did not intend 
the property to go over unless R died in the lifetime 
of the wife without issue male; and to effect this end 
he construed ‘and’ as ‘or’; so that, although R died 
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in the lifetime of the wife, yet, as he left issue male, 
he took the estate absolutely.” 

1 Jarman on Wills, 111, p. 588. 

‘‘Thus, in Wilson v. Baylv (b), where a testator de¬ 
vised certain leasehold lands to trustees, in trust for 
his son John until his marriage, and then to make pro¬ 
vision for his wife; and if John should have any issue, 
then to assign the premises to him, to enable him to 
make provision for his children; and if John should 
happen to have no issue lawfully begotten, in trust for 
testator’s son Mark in like manner; it being his inten¬ 
tion that, if his son should die before he was married, 
or, if he were married, and should have no issue law¬ 
fully begotten, then the lands should be enjoyed by 
Mark; and in case his sons, Mark and John, shall ‘hap¬ 
pen to die unmarried, and neither of them should have 
any issue lawfully begotten,’ then over. Mark died un¬ 
married. John married, but had no issue. The devise 
over was held to have taken effect, the clause being 
construed in the disjunctive.” 

# • # # # 

‘‘And in Mackenzie v. King (f), where real and per¬ 
sonal property was given in trust for A for life, and 
after her death for her children, but in the event of 
her not marrying nor having children, then the same 
property be subject to her disposal by will or other¬ 
wise; Sir K. Bruce, V. C., held that ‘nor’ (the compo¬ 
nent parts of which are ‘and not’) must be read ‘or 
not,’ and that the fund was at A’s disposal, in the 
event either of her remaining single or marrying and 
not having a child.” 

Id. ps. 5S9, 590. 

“* # * a devise to ‘A’ and the heirs of his body 
if he should attain the age of twenty-one years or have 
issue, but if A should die before the age of twenty-one 
and without issue, then to B. Where A attained the 
age of twenty-one years, but died without issue, it was 
held that B was entitled to the devise.” 

Vol. II, Alexander, § 77(1, p. 1124. 

(Md.) “The conversion of ‘and’ into ‘or’ and ‘or’ 
into ‘and’ will be made to effectuate the clear intent. 
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as apparent upon the whole will, either for the benefit 
of the first devisee and his issue, or for the benefit of 
the ulterior devisee.—January v. Spring, 7 Gill, 197, 
48 Am* Dec. 557.” 

(Lastly, as to construing “AND” as “OR”), the Su¬ 
preme Court of the United States has held that “OR” 
should he substituted for “AND,” to preserve an estate, 
and in circumstances similar to those at bar. 

Testator devised to his son’s daughter certain property, 
provided that, should she die in her minority and without 
issue then the remainder was to become part of the residue. 

The Court held,— 

(1) She took a vested estate which was divested by her 
dying in her minority and without issue. 

(2) That her estate would not be (devested) terminated 
if she had died after coming of age or leaving issue. 

In other words or would have been implied and substi¬ 
tuted for and. if she had either died after coming of age or 
leaving issue. 

“That the estate devised to her, though without 
words of inheritance, was not an estate for life merely, 
but was an estate in fee, * * *, is apparent • • • 
from the devise over in the contingency of her dying 
under age and without issue then living, thereby im¬ 
plying that her estate would not be terminated by her 
death after coming of age or leaving issue # * *.” 

Britton v. Thornton, 112 U. S. 526-536. 

(c) The will should not be construed on the six isolated 
words,—“if George dies before his father.” The Court 
below erred in holding to the contrary. (R. 17; e., Nos. 
1, 8; R. 23, 24.) 

“It” (a will) “is not to be construed by isolated 
expressions * * 

Evans v. Ockershausen, 69 App. D. C. 285; 100 
F. (2d) 695, 700; See also 1 Jarman on Wills, 
III, ps. 550, 551; 2 Schouler on Wills, 6th Ed. 
$855, p. 973. 



36 


“The manifest general scheme and purpose of the 
testator as contained in the whole will must prevail 
over a strict dramatical construction of isolated clauses 
and sentences.” 

Thompson on Wills, 2nd Ed. §215, p. 277. 

(d) If, as is claimed, the effect of retaining the six 
words would be to make the devise to Frank voidable, the 
words should be rejected because irreconcilable with the 
general purpose of testator to devise all his property, and 
the purpose of this clause to devise the remainder, (e., 
Nos. 1, 8; R. 23, 24.) 

“It is clear, says Mr. Jarman (y), ‘that words and 
passages in a will, which are irreconcilable with the 
general context, may be rejected, * * V* 

1 Jarman on Wills, 111, ps. 550, 551. 

“* * * where a general intent ion appears to dispose 
of all his property} this may be enough to supply > 
TRANSFORM OR CHANGE THE WORDS Used.” 

2 Schouler on Wills, 6th Ed. §872, ps. 993, 994. 

“The intent of the testator is the cardinal rule in 
the construction of wills, and if that intent can be 
clearly perceived, and is not contrary to some posi¬ 
tive rule of law, it must prevail, though in giving ef¬ 
fect to it some words should be rejected, or so re¬ 
strained in their application as materially to change 
the literal meaning in the particular instance—Fin¬ 
lay v. King, 28 U. S. (3 Pet.) 346, 7 L. Ed. 701.” 

“* * * It is, of course, the duty of the Court, if 
possible, to give effect to this intent, and * * * in 
order to reach this end words may be supplied and 
omitted and sentences transposed. (Farrar v. Bing¬ 
ham, 93 F. (2d) 252, 254; 68 App. D. C. 93.)” 

(e) Any possible doubt as to the effect of the six words 
in question should be resolved in favor of Frank, the 
“First Taker ”. The lower Court erred in holding to the 
contrary, (e., Nos. 9, 1; R. 24, 23.) 

“The courts are always inclined to decide all doubts 
in favor of the first taker. In other words, divesting 
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provisions and conditions subsequent are always strict¬ 
ly construed.” 

Rood on Wills, (2nd Ed.) §603, p. 581. 

“The first taker in a will is presumed in law to be 
the favorite of the testator.—(1854) Rewalt v. Ulrich, 
23 Ps. (11 Harris) 388; (1860) Appeal of McFar¬ 
land, 37 Pa. (1 Wright) 300.” 

“The first taker under a will is regarded as the 
preferred object of the testator’s bounty, and in doubt¬ 
ful cases the gift is to be construed so as to make 
it as effectual to him as possible.—Wilson v. McKee- 
han, 53 Pa. (3 P. F. Smith) 79.” 

“Where the construction of a will is doubtful the 
law leans in favor * * * of the first rather than the 
second taker as the principal object of the testator’s 
bounty as the lirst taker in a will is presumed to be 
the favorite of the testator and the will should be 

so construed as to make his gift effective if possible 

* * # 

2 Schouler on Wills, 6th Ed., §886, ps. 1015, 1016. 
(t‘) The effect of holding the remainder to Frank in¬ 
valid because George did not die before his father would 
be to disinherit Frank, a son, and these words cm not have 
this effect because they are not clearly and definitely in¬ 
tended to do so. (e., No. 1; R. 23.) 

“Every reasonable construction in the will must be 
made in favor of the heir at law; and he can be dis¬ 
inherited only by words which produce that effect 
clearly and necessarily, either by express terms or by 
necessary implication. Any ambiguity will be resolv¬ 
ed in favor of the heir.” 

I Page on Wills, 2nd Ed. §817, p. 1388. 

“It is well established that when anv interest or 
estate is created in a will or other instrument in clear 
and definite language, such interest or estate is not 
lessened or nullified except by the use of equally clear 
and definite terms.” 

Evans v. Ockershausen, 100 F. (2d), 695, 702; 

69 App. D. C. 285. 
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(g) Testator’s primary intent in the clause being con¬ 
strued was to devise the remainder. (R. 6.) This is in 

accord , too , trt'f/i testator’s general purpose to dispose of 
all his property. (R. 2.) If the words “if George dies be¬ 
fore his father” (R. 6) show any intent, it is a secondary 
and minor one, and the primary intent should prevail. (e., 

No. 3;R. 23.) 

“The main purpose and general intent prevail over 
the particular provision when thev cannot be recon¬ 
ciled.” 

Rood on Wills, §4-21), p. 357. 

“The general intent, though first expressed, over¬ 
rules the particular intent, and a plain general pur¬ 
pose will not be subordinated to an apparent partic¬ 
ular intent.” 

“The Chief intent of testator should be sought with 
a minimum disturbance of the general plan of the 
will, and technical rules will not be permitted to de¬ 
feat this general intent.” 

Thompson on Wills, (2d Ed.) §218, ps. 281, 282. 

“The dominant or primary intention of a testator 
prevails over a particular or secondary one. (Wech- 
sler v. Drey, 197 N. Y. S. 453.)” 

Schouler on Wills Supp., (6th Ed.) §858, p. 133. 

“A particular intent in a will is to be made sub¬ 
ordinate to the GENERAL prcposE.—Coltman v. Moore, 1 
MacArthur, 8 (D. C.) 197.” 

(h) To hold that the six words involved defeated the re¬ 
mainder is to make the result subordinate to the words used 
to obtain it, whereas the rule is that the words are to be 
subordinated to the result, (e., Nos. 4, 1.) 

“As a particular application of this principle, in 
a case in which testator has indicted the residt which 
he wishes to accomplish, and the means by which he 
wishes to accomplish it, the result will be regarded as 
the general or paramount intent, if there is an incon¬ 
sistency between the provision and such residt, and 
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the provision is the means by which it is to be accom¬ 
plished.” 

1 Page on Wills, §812, p. 1379. 

“The cardinal rule in the interpretation of wills is, 
that the language is to be interpreted in subordina¬ 
tion to the intention of the testator, and it is not to 
control that intention, when it is clear and determin¬ 
ate.” 

Burwell v. Cawood et al., 2 Howard, 560, 578. 

(i) By eleven clauses of his will, testator devises his 
improved real estate to his descendants (E. 5 to 9), of 
course, as he wishes to devise it. and, presumably, as he 
believed, making a fair and equal distribution between 
them. To invalidate the remainder to Frank would be to 
destroy the equality between the beneficiaries, on which ac¬ 
count a construction unth such a result should be avoided. 

“There is much natural justice, also, in the general 
rule of construction, often applied in Kentucky, that 
‘where the language of a will is susceptible of two con¬ 
structions, the court will adopt that construction which 
will make the devisees equal.’ ” 

Fidelity & Columbia Trust Co. v. Lucas, 66 F. 
(2d) 116, 118. (C. C. A. 6.) 

“In case of ambiguity in a will, the law favors 
such construction * * * as not to result in discrimina¬ 
tion.” 

Thompson on Wills, §222, ps. 286, 287. 

(j) Very numerous cases, and the textbooks alike, hold 
that where the language of a unll is doubtful, (as is here 
the meaning of the words, “if George dies before his 
father’', (R. 6) and the application of the words as well), 
the will shall net be so construed as to render one of its 
provisions , (as here the devise of the remainder to Frank), 
inconsistent with the testator’s general intent, as here to 
devise all of his improved real property. (R. 2 ; 5 to 9.) 
(e., No. 8; R. 24'.) 
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‘‘When the meaning of the language is doubtful, the 
will shall not be so construed as to render one of its 
provisions inconsistent with the testator's general in¬ 
tent.” 

Thompson on Wills, 2nd Ed., §218, p. 282, §224, 
p. 291; See also 2 Sehouler on Wills, (5th Ed., 
§876, p. 899, §891, p. 1024, §893, ps. 1025, 1026; 
1 Page on Wills, 2nd Ed., §§811, 812, ps. 1374, 
1378. 


IV. 

A holding that Frank’s remainder is invalid should be 
avoided because the remainder would not pass under the 
residuary clause, but would descend to the heirs at law, 
and would result in a partial intestacy. 

(a) Under the language and provisions of the will , the 
remainder (R. S) did not pass under the residuary clause r 
as erroneously held by the lower Court. (R. 17, 18; e., 
No. 13; R. 24.) 

(1) The residue given is by its terms one of personal 
property only: Testator says, (a) “The residue shall be 
paid to him” (R. 8),—Walter,—and the improved real 
property could not be paid to any one. 

(2) Testator proceeds: “The balance shall be divided 
among * * * my * * * other sons” (Id) and “balance” is 
an apt term to describe personal but not real property. 

(3) The will was made in 1866. (R. 8.) Joseph was 

to become of age nine years later, in 1875. (R. 12.) Tes¬ 
tator had disposed of all his improved real estate by de¬ 
vising single life estates in all of the dispositions and 
in two instances two successive life estates, to children 
and grandchildren, with remainders over to grandchildren. 
(R. 5 to 9.) 
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Testator, a lawyer, and a practical and sensible man, 
knew not alone that all of these devisees would not have 
died in nine years. On the contrary, he knew that most 
of them would be alive in nine years, and that even the 
life estates would extend far beyond 1875, and the re¬ 
mainders in fee were absolute, and for all time. 

(4) Testator could not have intended that the devises 
of his improved property, (of which the lot here was a 
part), would terminate in 1875, on Joseph becoming 21, 
or, this property be distributed under the residuary clause 
at that time or ever: It was distributed by the eleven 
provisions of the will, (hi.) And this was just as true 
of the improved property in question here as of that de¬ 
vised by the ten other clauses. 

(5) The only claim which has been or can be made is 
that the devise in question became voidable because George 
did not die before his father. Testator was a lawyer, and 
must have known that if this became a voidable devise for 
the reason stated, it would not pass under the residuary 
clause, even if that had been complete instead of being 
partial (R. 8) as it is. 

(6) To hold that testator intended his devise of the lot 
in question to become voidable, (and such a holding must be 
made to sustain respondents’ contention), is to impute to 
him an intention to die intestate as to this lot in such event, 
and that will never be done, (Galloway v. Galloway, 32 App. 
D. S. 76), and is in conflict here, as well, with the opening 
declaration of the testator in his will, that he intended to 
dispose of all his property. (R. 2.) 

(7) That no part of the improved real estate passed by 
the partial residuary clause (R. 8), but that the trust as 
to it ceased, and that the devisees took possession under 
the devises and not under the residuary clause when Joseph 
became of age because the annuities abated then, in res 
adjudicata: The Supreme Court of the District confirmed 
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December 14, 1876, the Report of Special Auditor John F. 
Hanna, which stated,— 

“Joseph reached his majority October 1st, 1875. At 
that time the annuities and charges created on the said 
estate by tin* will, abated and the specific devisees en¬ 
tered upon the said real estate. as, bp the will , they had 
the right to do." (R. 12.) 

(b) If the remainder to Fran/: became invalid, it was a 
voidable devise, and as such, as matter of law did not pass 
under the residuary clause here, but. as to it. testator died 
intestate. and the remainder descended to testator's heirs. 
(e.. No. 10 R. 24.) 

(1) The area now included within the District of Co¬ 
lumbia was ceded to the United States by the State of Marv- 
lan. and by Act of Congress, approved February 27, 1801, 
the laws of Maryland were adopted for tin* District. 

We quote from the Statute:— 

“* * * the laws of the State of Marvland, as thev now 
exist, shall be and continue in force in that part of said 
District, which was coded by that State to the United 
States by them accepted as aforesaid.** 

2 U. S. Statutes at Large, ps. 102 to 105 inch 

(2) The laws of Maryland as to lapse or voidable de¬ 
vises continued in force in the District of Columbia until 
March 3, 1001. (Mar. 4. 1020 Code. Sec. 30, p. 418.) 

(3) Under tin* laws of Maryland, the remainder to 
Frank, (if it became invalid), did not fall into the residuum, 
(and would not have fallen into it even if it had been gen¬ 
eral and complete, whereas it is special and incomplete), 
but descended to testator's heirs nt law. and. as to it, testa¬ 
tor died intestate. 

“The bill in that case had been tiled in chancerv bv 

• * 

the residuary devisees, claiming the estate, because of 
a void devise. The defendant demurred, and the bill 
was dismissed, because it ‘contained no matter of 
equity.’ In the opinion of Chancellor Hanson, as re¬ 
ported. he held ‘the law to be settled, that, in case of a 
lapsed devise, the land should pass to the heir and not 
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to the residuary devisee, and that there was no solid 
distinction between the case of a lapsed devise and the 
case of a devise void by the rules of law, it being mani¬ 
fest in both c*ases, that the testator did not intend the 
land dc facto devised to go to the residuary devisees.’ 

“Upon an appeal taken by the complainants, and 
argued by distinguished counsel, the decree of the 
Chancellor was affirmed, in 1793. But there is no re¬ 
port of any opinion given by the Court of Appeals. 

“We arc therefore not inclined to overrule that 
case, in deference to their decisions. And more espe¬ 
cially so, believing, as we do, with Chancellor Hanson, 
that there is no solid distinction between the case of a 
lapsed devise and the case of a devise void by the rules 
of law, in regard to a question, whether the heir at law 
or the residuary devisee should take the estate?” 

Tongue's Lessee v. Xutwell, 13 Md. Rpts. 415, 427, 

428: See also Chilcoate v. Reid, 140 A. 100, 154 
Md. 378. 

(Note): The case quoted is recognized by this Court as 
stating accurately the law of Maryland on the subject of 
lapsed or void devises in George Washington University v. 
Riggs National Bank, 88 F. (2d) 771, 774: 6G App. I). C. 
389, 391. 

(4) Clifton Hellen died in December, 1S74, (R. 12), 
while George, his son, did not die before him, but lived un¬ 
til 1936. (R. 10.) If respondents had been correct in their 
contention that Frank's remainder became invalid because 
George did not outlive his father, Clifton, the remainder be¬ 
came voidable by testator's heirs at law upon Clifton''* 
death in 1874. and long previous to 1901 when Section 30, 
Title 29 of the District Code was adopted. 

Section 30 did not attempt to and could not take away the 
vested rights of the heirs at law. 

“Under constitutional provisions forbidding the en¬ 
actment of retrospective laws, statutes taking away 
existing rights * * * are unconstitutional, * * 

12 C. .T. <7*1. p. 1086. 
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•‘Widow's rights in husband's property may not be 
enlarged bv a statute passed after tin* husband's death. 
Bailes v. Daly, 14b Ala. t>28, 40 S. 420." (piloted 12 C. 


J. p. 1087). 

•* ’ ' * statutes retrospeetive in their eharaeter and 
operation, directly affecting and divesting vested rights, 
are very generally considered as founded on unconsti¬ 
tutional principles, and couseuiientlv inoperative and 
void." 


LI Am. .Juri>, .‘UIP. p. 1 IPS. 

(5) Section .‘>0 doer* not declare that it is to operate re¬ 
trospectively, and it will not be construed to have such an 
effect. 

* ‘it is a well-settled and fundamental rule of 

statutorv construction, variouslv stated, that all stat- 
• • 

utes are to be construed as having- only a prospective 
operation, and not as operating ret respectively." 

:>p C. .J. KI92. ps. 1 159, 1 Kin. 

(c) Hr must it mro! res a partial intestac//, a const ruc¬ 
tion /Joit Front: 's r> moiiol> r incame involol should he drool¬ 


ed. (e.. Xo. 1 1 : If. 24.) 

*’.\o fn'rsinii(dion of an intention to do mf< state as 
as to any part of his property is allowable when the 
words of a testator's will may fairly carry the whole, 
and any construction which will result in partial in¬ 
testacy is to be avoided, (ialloway v. (Ialloway, 32 

App. !). (’. 7(1." 

“Partial intestac// is to aroided. unless the lan 
g-uage of the will compels it.- P.rown v. Wells, 45 App. 
]). ( '. 42S.” 

“The law prefers a construction which will /imrcnf <; 
partial intestac// to one that will permit it. if such a con¬ 
struction mav reasonable be given.— Prcsbrev v. Simp¬ 
son. App. 1). r. 35 s. 2p<> p. 333." 

“Where it is evident from the language of a will that 
the testatrix intended to make a complete disposition 
of all her property, a construction which would involve 
intestaci) should not he (liven .—Marion v. Williams, 9 
Mackey'(20 I). ('.) 20."'(ID Wash. L. Rep. 532.) 

“A court will struggle against a construction of a 
will that may produce although such result is irnprob- 
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able---a partial intestacy, especially where sudi result 
is not in hannouv with testator’s general intent.— 
Iiidgely v. Kid.gely, .;!> A. 731, 100 Md. 230." 

•‘Partial infrstae// is to he avoided, unless the lan 
guage of the will compels it.— (Ala. 1020) ('aldwell v. 
Caldwell, S."> So. 4J>," and numerous other authorities 
cited. 

“It is the duty of the court, where it ran with con 
sisteiicy. to accord with the general rule that ‘no pro 
-umption of an intent to die intestate as to any part of 
his property is allowable when the words of the testa¬ 
tor's will may fairly carry the whole." (liven v. Hilton, 
!>.*> 1’. S. :,!>!. 24 L. Kd. 4oS. The law frowns upon a con¬ 
struction of a will that admits of a partial intestacy." 
(ialloway v. Galloway, 32 App. I >. (7 b, 7!*, so. 

“The law does not favor the conclusion of partial 
intestacy, and such will not he decreed unless the will 
clearly indicates a failure to make disposition of some 
portion of the estate.” 

Smith v. Sweetser. 10 F. (2d) 074. 077. 

V. 

To sustain the contention that Frank's remainder be¬ 
came ineffectual because George did not die before his 
lather, it must Ik* held by implication and construction 
that title to the remainder was in abeyance for a period of 
years, and such a construction is not permissible, and 
the Court below* erred in so holding, (e.. Nos. 12, 1; R. 
24, 23.) 

(a) claim is that Frank's remainder was 

roittiiiffrnt {oUoH'iun t> stator's thath in I sG7 (It. U) until 
Clifton, (leorfje's father. dir/1 befort (lenrffe m ( It. I:>) 

and that tln n Frank's remainder h< came roidable; and. so. 
title to 1 hr remainder remained in abe fiance tram 7 < S G7 to 
1S7 f. 

That title to the remainder was in abeyance would re¬ 
sult by construction and implication from the claim of re¬ 
spondents as to the moaning of the provision as to George 



dying: before his father, but such a construction is not per¬ 
missible. 

“The law docs not favor the abeyance of estates, 
and never allows it to arise by construction or impli¬ 
cation.** 

Doe v. (’on si dine, b Wall. 4oS. 

“The most conclusive reason for not treating' this as 
a contingent remainder is that it could not legallv 
operate* as such. It is an ancient rule of the common 
law that whenever a contingent remainder amounts to 
a freehold estate, it must be preceded by a vested es¬ 
tate of freehold. * ' : “This rule depends upon the 
necessity theta* is for the freehold to pass out of the 
grantor at the time the remainder is created. * r *. It 
follows therefore that some preceding vested estate of 
freehold must be limited, to give exigence to such a 
contingent remainder.*’ 

Green v. Gordon, .‘IS 1). App. 44M. 4f>4. 

VI. 

Testator was far from accurate in the use of language, 
and was inexact and cumbersome in drafting provisions, 
(e.. No. 8: R. 24.) 

(a) Hr ICO >' CUInbrysOnir III III! ri'tilf inn Hill/ ilrsc/'i/itlOlt 
nl thr jut I' finsrs of his fiiisls. ( II. 2 to 0.) 

He first appoints executors and truslees. and then devises 
his property to them in M separate provisions, -first, all his 
improved and productive real estate; second, all his un¬ 
improved real estate ( I*. 2), and, third, all his personal se¬ 
curities. (ID 2. 2).) These could readily have been combined 
in one devise with far greater clarity. 

Next, he expresses the purposes of the trusts, as to the 
improved real estate, to collect the rents, pay certain an¬ 
nuities, ami to invest the surplus and reinvest the interest*, 
as to tin* unimproved real estate, to sell it. and to reinvest 
the proceeds: and, as to tin* securities, to apply the interest 
to the payment of certain annuities, and if the receipts are 
insufficient to pay his wife $1201). a year, to make it up from 
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other interest or rents, it being his intent that she shall 
receive from the rented office in his house $2,000. a year. (R. 

4.) 

An the annuities abate, the annuity is to he invested. 
The trustees, as testator's notes are paid, are to invest the 
monies and apply tin* interest to the payment of annuities. 

( R. 4.) 

lie states a second time in much greater detail that as 
annuities abate, tin* sums to be paid annuitants shall be 
kept invested. (Id.) 

Next, In* provides that if there are foreclosures on mort¬ 
gage notes, the proceeds shall be applied to the annuities, 
and tin* surplus kept invested. (Id.) 

Instead of making one provision that the trustees shall 
keep the funds of tin* estate invested, he made this provi¬ 
sion repeatedly and under the page numbers in his will as 
i’ol lows,— 

( 1 ) Twice on page .*1 as to the improved real estate (R. 
.'!) : (2) twice on page 4 as to annuities abating (R. 4); (3) 
three times on page .”> as to annuities abating, and as to 
the proceeds of lot sales (Id.); (4) twice on page (i as to 
monies realized from foreclosure sales (R. 5); (5) on page 
<i as to the proceeds of the sale of his furniture and as to the 
legacy due testator. (Id.) 

And. lastly, ho devises a legacy due him separately to his 
trustees. (Id.) 

(h) Trstotor is iiie.niri in his statcmrut of the pur- 
flOSr of his trusts. 

The devise of the unimproved real estate is to sell and 
invest the proceeds with no direction as to the disposition 
of tin* proceeds. (R. 2.) The devise to the trustees of the 
legacy is made also to he invested, and reinvested with no 
direction as to the disposition of it. (R. 5.) 

lb* devises his improved real estate to his trustees, with 
directions to lease it and to pay the rents to certain annui- 
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Units, ami on pages 1 and 2 he next devises it subject to 
these trusts to the trustees (It. 2). and next devises ill 
eleven separate clause* to the various members of his fam¬ 
ily. (It. a to !*.) 

It i* iinpo-silile p» what e-tate th«* trustees can have 
taken beyond that of collect inn 1 the rents and paying the 
annuities or how tin* second devise either increases their 
interest or diminishes that of the eleven devises in the 
separate clause- following. 

(c) V hr wiV is irlioll if inorrnroI> I h in iii/h on I in thr l(SK 
of Wol'tls. 

(>n page 2. he say* I “devise** ||j> stocks, bonds, and 
notes, instead of saying 1 **bequeath’*. (It. 2.) 

On tin* same page, he directs the trustees to receive the 
••interest** on hU stocks, bonds, and notes.—not differen¬ 
tiating between interest and dividends, f III.) 

Again on page- ."> and (>. he refers to the “interest** oil 

seenr:ties. (It. . • >. 1 

On page (I, lie “devises** to his trustees a legacy due 
him.—-instead of bepuenthing it. (It. a.) 

< hi page 1!. l . lie devises his son Clarence lor life $25,000 
“of the money paid by Harvey” (It. 7). in such language 
that it was uncertain whether the legacy was specific or 
demonstrative, and this puestiou was litigated and deter¬ 
mined in lilake v. Kant. >t of.. in the Supreme Court of 
the District of Columbia. Kutiity Xo. 105(1. ( K. la.) 

lie divide- his hepue-t of tlie remaining $25,000 into 
several separate bepuest*. and places a period between 
each one. (It. 7.) 

His spelling in this particular <*lnu.*o is wrong. 

(d) // c ////' I'm i.i'• s’ !«is /o'or/sioits in o ronfnsiny way. 

< )n pages 2 and 2, lie provides for legacies to his sons 
from his improved real estate rents ( it. 2. 2), but he pro¬ 
vides on page 4 under the hep nest of his securities as to 
abatement- of these annuities. (It. 2. 4.) 
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He provides on page 2 for an annuity of $500 from his 
improved real estate rents to his wife (R. 2), and on pages 

and 4, In* provides an additional annuity to her of $1200 
a year, and after directions as to investment, he provides 
that with the rent she will receive from the office in his 
house, it is his intent that she shall receive $2,000 a year. 
(R. 4.) 

There is no statement as to whether the $500 lirst be¬ 
queathed ( R. 2) is a part ot or an addition to the $2,000. 
(R.4.) 

Testator make> the provision as to his wife surviving 
him on page 1 : again on page 2, and theta* as to her marry¬ 
ing again (R. 2): again as to survival and remarrying on 
page 4; and. again, as to death or remarriage on page 5 
( R. .'h 4): and then, singularly enough, on page 11, he omits 
tin* two conditions as to the bequest of $5,000. and as to the 
gift of the watch. (R. 7, 8.) 

*** ' where the language is unskillful or inaccurate 
but the intent can be clearly collected from the writing, 
it is the duty of the court to give effect to that intent, 

♦ * 41 * * 

Evans v. ()ekershausen, 00 App. I). (’. 285: 100 F. 
(2) 005, 712. 

For the reasons stated, it is respectfully submitted that 
the decision of the Lower. Court be reversed. 
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STATEMENT OF THE CASE. 

This appeal is from a decree of the District Court of 
the United States for the District of Columbia entered 
June 6, 1939, construing certain provisions of the will 
of Johnson Hellen, deceased (R. 19-20). 

This suit was begun by the filing of a bill on December 
30, 1921 for the sale of certain real estate (R. 9); all 
parties to the present proceedings or their predecessors 
in interest were parties to said bill. By decree entered 
May 24, 1922, the Court appointed a trustee to sell said 
real estate, and directed said trustee to sell the same 
and to pay the proceeds of sale to the American Secur- 
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ity & Trust Co., hereinafter referred to as Trust Com¬ 
pany, which was appointed 

“Trustee to hold and invest the same so as to inure 
in like manner as provided by the original grant, 
viz., the Will of Johnson Hellen, deceased, to the 
use of the same parties who would be entitled to 
the land sold or leased as provided by Section 100 
of the Code of Law of said District” (R. 9-10). 

Section 100 of the Code provides that wherever one 
or more persons shall be entitled to an estate in land 
for life and other persons shall be entitled to a remain¬ 
der, the Court may decree a sale and shall direct in¬ 
vestment of the proceeds so as to inure in like manner * 
as provided by the original grant to the use of the same 
parties who would be entitled to the land sold. 

The decree further provided: 

“This cause is reserved for such further orders 
or decrees as may be necessary, and nothing herein 
contained shall be taken or considered as a construc¬ 
tion of the Will of Johnson Hellen, deceased, or of 
the construction of the Will of Eugene Hellen, Jun¬ 
ior, deceased.” (R. 10). 

On February 16, 1938, the Trust Company, trustee, 
(R. 9), filed in the District Court in the same cause in 
w'hich it had been appointed, a petition setting out in 
substance the facts above referred to and further, that 
the property, the proceeds from the sale of which were 
turned over to it, was devised by Johnson Hellen to his 
son, Frank Hellen and Dr. Seth I. Todd, in trust, to 
lease the same and collect the rents during the lifetime 
of testator’s son, Clifton Hellen, and apply the same to 
the education, maintenance and support of said Clifton 
Hellen’s two sons, George Hellen and Ben Hellen, and 
to the support of his family, free of his debts, and the 



3 


testator provided that after the death of said Clifton 
Hellen: 

“* * * I devise the lot and warehouse on Seventh 
Street, to his son George for life, if he be then liv¬ 
ing, remainder in fee to any eldest son George may 
have living, at the time of his death, if George dies 
before his father, without such son, then remainder 
in fee to my son Frank.” (R. 6). 

At the time of the entry of the aforesaid decree for 
the sale of said real estate, testator’s son, Clifton Hellen, 
had died, and Clifton Hellen’s son, George Hellen, was 
living. George Hellen lived until November 27, 1936, 
when he died leaving no issue (R. 10). 

During the lifetime of George, the trustee paid the 
income derived from the proceeds of said sale to George 
Hellen. Upon the death of George Hellen, the principal 
of said fund became distributable by the trustee. 

The will contained a residuary clause as follows: 

“The residue of my estate, on the extinction of the 
trusts, if Walter Hellen, my son, be alive, and has 
reformed, shall one-half thereof be paid to him, and 
the balance shall be divided among such of my 
other sons, as may then be alive.” 

QUESTIONS PRESENTED. 

There are two questions presented: 

1. The construction of the clause “if George dies be¬ 
fore his father, without such son, then remainder in 
fee to my son Frank”. 

Appellants contend that the words “before his father” 
are without meaning and should be stricken, and though 
George did not die before his father, the remainder goes 
to Frank. 




4 


The Trial Court ruled against this contention and 
held that the language of the will was plain and unam¬ 
biguous “and clearly expresses the intent of the testa¬ 
tor to give the property in fee to Frank only upon the 
happening of the contingency that George die before 
his father, Clifton Hellen, without a son” (R. 17). 

2. The construction of the residuary clause—that is, 
whether the above mentioned proceeds of sale pass under 
the residuary clause or whether the testator died intes¬ 
tate as to the same. 

The Trial Court held that the property passed under 
the residuary clause. 

The appellants and those of the appellees represented 
by Mr. Bradley, Mr. Hellen, and the guardian ad litem, 
Mr. Justin Edgerton, contend that the property is intes¬ 
tate property. The guardians ad litem, Mr. John L. 
Laskey and Mr. Richard L. Merrick and all other appel¬ 
lees, except the Trust Company which is not taking a 
position on the controversial points in this appeal, are 
heartily in accord with the holding of the Trial Court to 
the effect that the property passes under the residuary 
clause. 


SUMMARY OF ARGUMENT. 

I. THE DEVISE TO FRANK HELLEN WAS A CONTINGENT 
REMAINDER—IT WAS TO BE EFFECTIVE ONLY IN THE EVENT 
“IF GEORGE DIES BEFORE HIS FATHER, WITHOUT SUCH 
SON.” GEORGE DID NOT DIE BEFORE HIS FATHER: THE 
CONDITIONS PRECEDENT THEREFORE DID NOT TAKE PLACE 
AND FRANK DID NOT TAKE UNDER THE WILL. 

II. THE PROPERTY—THE REVERSIONARY INTEREST RE¬ 
MAINED IN THE TESTATOR, SUBJECT TO THE HAPPENING 
OF THE CONDITIONS PRECEDENT. AS THESE CONDITIONS 
PRECEDENT DID NOT TAKE PLACE, THE PROPERTY PASSED 
UNDER THE RESIDUARY CLAUSE OF THE WILL. 
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OUTLINE OF ARGUMENT. 

Introduction. 

Contentions of appellants 
Contentions of appellees 

I. The Devise to Frank Was a Contingent Remain¬ 
der; The Contingency Did Not Occur; Therefore, 
the Devise Failed. 

1 Authorities hold that the language used by the 
testator creates a contingent remainder 

2 Analysis of entire will indicates intent of tes¬ 
tator to devise a contingent remainder to Frank 

3 Intent of testator as expressed in the will must 
prevail 

4 Consideration of argument of appellants 

(a) Appellants’ arguments are not sound 

(b) The authorities relied upon by appellants 
do not support their arguments. 

II. Property—The Reversionary Interest—Remained 
in the Testator, Subject to the Happening of the 
Conditions Precedent. As These Conditions Did 
Not Take Place, the Property Passed Under the 
Residuary Clause of the Will. 

1 Consideration of appellants’ argument 

2 The authorities support the contention that the 
testator intended the reversionary interest to 
pass under the residuary clause. 
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ARGUMENT. 

INTRODUCTION. 

Contentions of Appellants. 

The appellants have made fourteen points: (B 9-12; 
R. 23-25). The first nine points relate to the first ques¬ 
tion presented by the appellees—namely, the construc¬ 
tion of the clause “if George dies before his father, with¬ 
out such son, then remainder in fee to my son Frank”; 
and the other points, ten to fourteen, inclusive, relate 
to the second question presented, namely, the residuary 
clause. We do not believe that any useful purpose is 
served by arguing the case on the fourteen points. We 
believe that appellants’ points may be summarized as 
follows: 

1. That, under the clause in question, Frank Hellen 
took a vested remainder—that the clause “if George dies 
before his father, without such son, then remainder in 
fee to my son Frank”, should be construed by either 
striking out “before his father” or by inserting an “or” 
after the word “father”. 

2. If this Court holds against the appellants on the 
first contention, that then the property is intestate 
property. 

Contentions of Appellees. 

The appellees contend: 

I. That the devise to Frank Hellen was a contingent 
remainder—that it was to be effective only in the event 
“if George dies before his father, without such son”; 
that, as George survived his father, the condition prece¬ 
dent did not take place and Frank did not take under 
this clause of the Will. 
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II. That the property passed under the residuary 
clause of the will. (It should be noted that those of the 
appellees represented by Mr. Bradley, Mr. Hellen, and 
the guardian ad litem, Mr. Justin L. Edgerton, do not 
join with the other appellees on this point.) 

These two contentions will be separately presented. 

I. 

THE DEVISE TO FRANK WAS A CONTINGENT REMAINDER; 
THE CONTINGENCY DID NOT OCCUR; THEREFORE, 

THE DEVISE FAILED. 

The appellants, children of Frank Hellen, make the 
contention that the property in question passed to Frank, 
and through him to them. 

It becomes necessary to consider the language of the 
devise, the meaning of the words, and the conditions 
which must exist in order that Frank Hellen should take. 
The devise is to trustees during Clifton’s life, and then 
to George for life if he be living at the death of his fa¬ 
ther Clifton, 

“remainder in fee to any eldest son George may have 
living, at the time of his death, (a) if George dies 
before his father, (b) without such son, then re¬ 
mainder in fee to my son Frank”. (The letters (a) 
and (b) have been inserted) (R. 6). 

There must be two co-existing facts in order that the 
devise to Frank be effective, namely (a) George must 
die before his father and (b) George must so die without 
a son. 

The facts are that George survived his father—there¬ 
fore, Frank does not take. Clifton Hellen, the father, 
died in December, 1874; George, the son, died in Novem¬ 
ber, 1936. 
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The plain context of the words in this particular pro¬ 
vision of the will is opposed to the contention that the 
fund, in view of the existing facts, goes to Frank. 


1. Authorities Hold That the Language Used by the Testator 
Creates a Contingent Remainder. 

The subject of a contingent remainder or a remain¬ 
der subject to a condition precedent is treated in Ameri¬ 
can Law Institute, 2, Property, Future Interests, Sec¬ 
tion 157, page 541, and this authority classifies remain¬ 
ders as follows: 

(a) indefeasibly vested, 

(b) vested subject to open, 

(c) vested subject to complete defeasance, and 

(d) subject to a condition precedent. 

An illustration of each class is given; and as to condi¬ 
tion precedent, clause (d), the authority, p. 542, states: 

“A, owning Blackacre in fee simple absolute, 
transfers Blackacre ‘to B for life, remainder to C 
and his heirs if, but only if, C shall attain the age 
of 21 years.’ C is 10 years of age. C has a remain¬ 
der subject to a condition precedent.” 

This statement is in every way analogous to the in¬ 
stant case. Frank has a remainder subject to a condi¬ 
tion precedent. 

This authority further discusses contingent remain¬ 
ders on page 562, and there gives two examples; namely, 
one is that above quoted, and the second is, 

“A, owning Blackacre in fee simple absolute, 
transfers Blackacre ‘to B for life, remainder to the 
children of B.’ B has never had a child. A remain¬ 
der subject to a condition precedent is limited in 
favor of persons not yet existent.” 
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In the instant case, George had no child, therefore, 
there was created a contingent remainder for his son 
not yet existent. 

No child was born, therefore, this remainder did not 
vest. The next remainder over was likewise subject to 
a condition precedent—namely to George predeceasing 
his father, without child. 

As to this last type of remainder, the same authority, 
p. 563, states: 

“A remainder subject to a condition precedent 
can be created in favor of a presently identifiable 
person. In such a limitation the condition prece¬ 
dent consists of some event which must occur be¬ 
fore the uncertainty, as to the taking by the identi¬ 
fied person, is resolved, as for example, his attain¬ 
ing a named age.” 

In the instant case, the condition precedent is that 
George predecease his father, without a son,—this did 
not occur—therefore, Frank’s interest never vested. 

The opinion of Mr. Justice Luhring (Record 14-19) 
thoroughly covers this point and the reasoning of the 
learned Justice is adopted by the appellees. 

A contingent remainder is discussed by Raleigh Cols¬ 
ton Minor, The Law of Real Property, and at page 826, 
Section 740, the author states: 

“A contingent remainder is defined to be ‘a re¬ 
mainder (1) limited to an uncertain person, or (2) 
limited upon an uncertain event, or (3) limited to 
a certain person and on a certain event, but so as 
not to possess the present capacity to take effect in 
possession, should the possession become vacant at 
any moment.’ 
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“From this definition it will be seen that the re¬ 
mainder is contingent, if there is uncertainty about 
any one of the following points: (1) The event 
upon which the remainder is to vest; (2) the per¬ 
son who is to take the remainder; or (3) the pres¬ 
ent capacity of the remainderman to take the es¬ 
tate in possession, * * *. If any one of these points 
be uncertain, the remainder is contingent and not 
vested, and a fortiori if there be uncertainty as to 
more than one of them.” 

This subject is further treated by said author in Sec¬ 
tions 742, 747, and 784. The effect of these Sections is 
that if the event upon which the remainder is to vest is 
a contingent event, 

“The happening of that event is a condition prece¬ 
dent to the vesting of the remainder, and the rules 
governing conditions precedent apply with full 
force.” Sec. 742. 

This authority, Section 784, recognizes that the grantor 
may devise one contingent remainder and then an alter¬ 
native contingent remainder and that these are some¬ 
times referred to as “alternative remainders” or some¬ 
times as “remainders upon a contingency in a double 
aspect” or as “remainders upon a double contingency.” 

Under the authorities, Frank Hellen cannot take un¬ 
der the devise as it is written. The appellants contend 
that the testator intended something different from what 
he wrote and that the Court should guess at his true in¬ 
tent and rewrite the will accordingly. It is important, 
therefore, to examine the will, its contents, and also the 
law governing the construction of wills. 
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2. Analysis of Entire Will Indicates Intent of Testator 
to Devise a Contingent Remainder to Frank. 

The testator was a lawyer, (R. 9); the witnesses were 
prominent members of the District Bar, (R. 8); the 
testator wrote his will in longhand (R. 9); and after it 
was written he carefully read the will for he observed 
that the word “not” was omitted “in the 11th line, 5th 
Page” (R. 8) and the testator noted the fact that the 
word was “first underlined.” The word “not” was in¬ 
serted between the word “and” and the word “appropri¬ 
ated”, page 4 of the Record, where page 5 of the will 
appears. 

The testator provided for many annuities and was 
careful with respect to them to provide for all pos¬ 
sible contingencies which might arise. The testator, 
after providing for said annuities, then makes ten de¬ 
vises to seven different designated persons for life, with 
remainders over; these provisions are as follows: 

(1) “I devise unto my daughter Josephine Fant 
for life, Lot Number two in Square Four hundred 
and eighty nine, with the improvements remainder 
over in fee, to the eldest son, she may have living 
at the time of her death, if no such son then living, 
then I devise the same, to my youngest son then 
living” (R. 5). 

(2-a) “I devise unto my son Frank Hellen, and 
Dr. Seth I. Todd, in trust, for the uses and purposes 
following, part of lot eight in Square four hundred 
and fifty seven, with the warehouse thereon, adjoin¬ 
ing Shepherds, at the corner of D and Seventh 
Street, now occupied by Mr. Ruppert, fronting twenty 
five feet on 7th. and running back, that width, to 
fifty feet, and also part of lot one, in Square two 
hundred and twenty three, being twenty five feet 
front, and running that width 100 feet deep with 
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the improvements, upon the trusts to lease the 
houses on the said lots, and collect the rents dur¬ 
ing the life time of my son Clifton Hellen and ap¬ 
ply the same, from time to time, to the education, 
maintenance and support of Clifton’s two sons, 
George Hellen, and Ben Hellen or the survivor, and 
also to the support of his. family, to be free and ex¬ 
onerated from liability, for his present existing 
debts, or any hereafter contracted by him, Clifton 
Hellen. After the death of my son Clifton, I de¬ 
vise the lot and warehouse on 7th. Street, to his son 
George for life, if he be then living, remainder in 
fee, to any eldest son George may have living, at 
the time of his death, if George dies before his fa¬ 
ther, without such son, then remainder in fee to my 
son Frank”. (The last sentence is the provision pre¬ 
sented for construction.) (R. 5-6). 

(2-b) “I also devise after Cliftons death the part 
of lot one, in Square two hundred and twenty three, 
to Ben Hellen for life, remainder in fee to any eldest 
son he may leave at his death, if none then in fee 
to Clarence Hellen, his Bens Uncle” (R. 6). 

(3) “I devise to my son Frank Hellen for life, 
the adjoining part of lot 8, on 7th Street, * * *, re¬ 
mainder in fee, to his eldest son living at his death, 
if none living, then in fee to Charles Hellen” (R. 
6 ). 

(4) “I also devise to Frank my house and lot on 
3rd Street, * * *, for life, remainder in fee, to any 
eldest son he may have living at the time of his 
death, if none so living, then in fee to my son Clif¬ 
ton Hellen” (R. 6). 

(5) “I devise unto my son Charles Hellen for 
life part of Lot two, in Square one hundred and 
eighty five, * * *, remainder over in fee, to his eld¬ 
est son, that he may have living, at the time of his 
death, if no such child living at this death, then I 
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devise the same in fee to my grandson Johnson 
Fant, or in case of his death, to my granddaughters 
Emily, Francis, Josephine, and Jane Fant” (R. 6). 

(6) “I devise unto my son Eugene Hellen, for 
life, the part of lot one, in Square four hundred and 
eighty nine, next to my residence, * * *, remainder 
in fee to any eldest son, he may have living at his 
death, if no such son living, then remainder in fee 
to my son Joseph Hellen. I also devise to my son 
Eugene for life, with the same remainders over, a 
part of lot one, in Square four hundred and eighty 
nine, part of lot eight, in Square four hundred and 
fifty three, on Seventh Street, * * *” (R. 6-7). 

(7) “I devise to my son Joseph Hellen, for life, 
the next part of lot eight, * * *, remainder in fee, 
to any eldest son he may have living, at his death, 
if no son living, then in fee, to his brother Eugene 
Hellen. So after the death of my wife, I devise to 
Joseph Hellen, the part of lot one, in Square 489 
* * * where I reside, remainder to his eldest son 
living at his death, in fee, and if none to Eugene in 
fee” (R. 7). 

(8) “I devise to my son Clarence Hellen, for life, 
after the trusts hereinbefore created, and granted 
to my trustees, twenty five thousand dollars of the 
money, * * *, and the same after his death, I be¬ 
queath to his eldest son that may be living, at the 
time of his death, if no such son then living, lawful 
issue, then I devise the same, as follows. * * *.” (R. 
7). 

The testator then provides: 

“The residue of my estate, on the extinction of 
the trusts, if Walter Hellen, my son be alive, and 
has reformed, shall, one-half thereof, be paid to him, 
and the balance shall be divided among such of my 
other sons, as may then be alive.” 
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The testator further provides: 

(9) “I devise to my son Charles Hellen for life, 
the part of lot No. 2, in Square No. 9, * * * remain¬ 
der in fee, to his eldest son, living at his death, if 
no such lawful issue, then living, I devise the same 
in fee, to my son Clifton Hellen * * 

It may be that the will is not what the Court or coun¬ 
sel would desire for their wills. The testator in creating 
each of the foregoing remainders provided for the bene¬ 
fit of the eldest son—apparently the testator was not 
interested in creating remainders for the benefit of 
daughters or children in general. This might be un¬ 
natural, yet the language used is clear and the testa¬ 
tor had the right so to provide. 

When we examine the paragraphs which we have 
numbered 1 to 9, both inclusive, we find that in each, 
save only paragraph (2-a), containing the clause in ques¬ 
tion, the testator in creating the remainder provided that 
it shall go to the eldest son of the life beneficiary liv¬ 
ing at the time of his or her death, but if there be no 
such son, then either to a person designated by name 
or description. In all of said paragraphs, save only 
paragraph (2-a), the date of the death of the life ten¬ 
ant was immaterial; upon such death, no matter when, 
if there was then no son of the life tenant, the remain¬ 
der went to the designated person. It appears therefore 
beyond question that the testator did comprehend the 
meaning of the words designed to accomplish such an 
end and used them in nine specific provisions. The will 
as a whole not only fails to give support to the conten¬ 
tion of Frank Hellen’s children, but on the contrary is 
affirmative evidence that when in the one case (2-a), 
the testator used different words, he meant what he 
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said, and that Frank Hellen would only take provided 
George died (a) before his father Clifton, and (b) with¬ 
out a son surviving. The exact process of reasoning 
which impelled this differentiation with respect to this 
one provision on the one hand, and the other nine provi¬ 
sions on the other, may not be entirely clear. Yet there 
is the very definite distinction. Regardless of the rea¬ 
son, the testator had the right to impose such restric¬ 
tions as he might desire as to the contingencies upon 
which his son, Frank, would take this remainder. 

Perhaps the testator believed that Walter, at the time 
of the making of the will, was not very business-like 
and perhaps not entirely dependable and that the testa¬ 
tor preferred not to let Walter share in the estate until 
the other children of the testator were provided for. 
However, whatever may have been the reason, the testa¬ 
tor did provide for this contingency and we are not 
permitted to write a new will for him. Walter Hellen 
fulfilled the contingency as to him, he reformed (R. 16), 
and is entitled to take under the will. 

3. Intent of Testator as Expressed in the Will Must Prevail. 

The intent of the testator as expressed in his will must 
prevail, see Smith v. Bell, 6 Pet. 68; 8 L. Ed. 322, where 
the Court, p. 325, (L. Ed.), stated: 

“The first and great rule in the exposition of wills 
(to which all other rules must bend) is that the in¬ 
tention of the testator as expressed in his will shall 
prevail, provided it be consistent with the rules of 
law.” 

The intent of the testator, as evidenced by the words 
he used, is the cardinal thing to be sought. Washington 
Loan and Trust Co. v. Hammond, 51 App. D. C. 260, 278 
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Fed. 569; Montgomery v. Brown, 25 App. D. C. 490; 
Buchanan v. National Savings and Trust Co., 57 App. 
D. C. 385, 23 Fed. (2 ) 993; Gibson v. Gibson, 53 App. 
D. C. 380, 292 Fed. 657; Evans v. Ockerhausen, 69 App. 
D. C. 285, 100 F. (2) 695; Frost v. American Security & 
Trust Co. — App. D. C. —, 67 Wash. Law Rep. 658 

In Baldwin v. National Savings and Trust Co., 65 App. 
D. C. 174, 81 Fed. (2) 901, the Court stated: 

“The first and most important rule in the exposi¬ 
tion of wills to which all other rules must yield, is 
that the intent of the testator as expressed in his will 
shall prevail, provided it be consistent with the rules 
of law. * * * In determining the intent of the tes¬ 
tator, little aid is derived from resort to formal rules 
or a consideration of judicial determinations in other 
cases apparently similar. It is a question in each 
case of the reasonable interpretation of the words of 
the particular will.” 

The “authority to construe a will includes no power to 
reform,” White v. Weed, 87 N. H. 153, 175 Atl. 814. If 
it be thought that perhaps the testator overlooked a con¬ 
dition which he would have provided for if it had oc¬ 
curred to him, yet the Court has no power to hold that 
the will disposes of the property in a particular way, on 
the supposition that the testator would probably have 
so provided if his attention- had been called to the con¬ 
tingency. George Washington University v. Riggs Na¬ 
tional Bank, 66 App. D. C. 389, 88 F. (2) 771. 

In re English’s Estate, 242 Pa. 545, 89 Atl. 680, we find 
the situation well set out in the syllabus, which is quoted 
as follows: 

“Where a will provided that testatrix’ estate 
should be divided into two shares, to be held in trust 
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for her two grandchildren, with remainders to their 
issue, and with a gift over ‘should either of my said 
grandchildren die before reaching the age of 30 years 
and without leaving surviving issue,’ and where one 
grandchild died at the age of 57 years leaving no 
issue, the contingency upon which the gift over de¬ 
pended not having happened, an intestacy resulted; 
it not being permissible to read ‘and’ for ‘or’ to 
avoid an intestacy.” 

The Court there made the following comment: 

“It is apparent from a reading of her will that the 
testatrix intended to make a final disposition of her 
residuary estate, which was to be held in trust, by 
providing who shall take upon the happening of 
certain contingencies, but it is equally apparent that 
she did not provide for the contingency which sub¬ 
sequently happened and upon which this contro¬ 
versy depends. It is argued for appellant that every 
intendment is to be made against holding a person 
to die intestate who has undertaken to dispose of his 
residuary estate, and that, in arriving at the inten¬ 
tion of a testator, courts do not look with favor upon 
a construction of a will which leads to intestacy. 
Keene’s Estate, 221 Pa. 201, 70 Atl. 706. This, of 
course, is a proper statement of the attitude of 
courts in the interpretation of testamentary instru¬ 
ments, but it does not mean that courts are at liberty 
to interpolate provisions not contained in the will in 
order to avoid an intestacy, or that express direc¬ 
tions of the testator may be given a meaning not im¬ 
ported by the words used” (Italics supplied). 

In the instant case intestacy is not involved, because 
there is a residuary clause under which the fund will 
pass. 

Again referring to White v. Weed (N. H.), supra, it is 
suggested that said case is precisely in point. There the 
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testator left the residue of his estate in trust to pay a 
$3,000.00 annuity out of the income to the testator’s sister 
for life; a $2,500.00 annuity out of the income to the tes- 
totar’s nephew for life and remainder of the net income 
to the testator’s daughter for life. In the event that the 
daughter should die before the sister and the nephew, 
then the amount of the corpus of the trust, above that 
needed to produce the amount of the first two annuities 
was to go to the daughter’s children that were living at 
her decease; if the daughter so dying left no children, 
then said portion of the corpus should go to a named 
third person. At the death of the sister and the nephew 
that portion of the corpus of the estate which was re¬ 
quired to produce their portions of the income was to 
go to the children of the daughter then living; and if 
none, to the said third person. The sister and the 
nephew died, the daughter survived, having no children 
and was then incapable of bearing children. As to the 
corpus necessary to produce the income for the daughter, 
it was held that the third person naimd (who would 
correspond to Frank Hellen) took only on condition that 
the daughter died childless and was survived by the 
sister and the nephew, (corresponding to George’s 
father); that there was no provision for the disposition 
of this portion of the corpus when the sister and nephew 
(corresponding to George’s father) died before the 
daughter, (corresponding to George). The court fur¬ 
ther held there could be no implication by analogy, or 
otherwise, that the named third person took under the 
contingency that actually occurred. 

The court cannot under the guise of construction add 
provisions to a will in order to provide for a contingency 



19 


not covered by the will. Page on Wills (2d Ed.), Sec. 
809, McDonald v. Clermont, 107 N. J. Eq. 565,153 Atl. 601: 
In re Beldon’s Estate, 11 Cal. (2) 108, 77 Pac. (2d) 1052. 

The specific clause in question reads: 

“After the death of my son Clifton, I devise the 
lot and warehouse on 7th Street, to his son George 
for life, if he be then living, remainder in fee, to any 
eldest son George may have living, at the time of 
his death, if George dies before his father, without 
such son, then remainder in fee to my son Frank.” 
(R. 6). 


4. Consideration of Argument of Appellants. 

(a) Appellants' arguments are not sound . 

The appellants contend that the foregoing language 
does not mean what it says. They argue that the lan¬ 
guage should be modified in various ways and in their 
argument make somewhat confused and inconsistent con¬ 
tentions. 

On pages 21 and 22 of their brief, the appellants con¬ 
tend that the clause in question is properly divisible into 
three parts as follows: 

(1) “After the death of my son Clifton, I devise 
the lot * * * on 7th Street, to his son George for 
life, if he be then living”,— 

(2) “Remainder in fee to any eldest son George 
may have living at the time of his death, if George 
dies before his father”,—or 

(3) (If George dies), “without such son, then re¬ 
mainder in fee to Frank.” 

Under this contention an eldest son would not take 
if George survived his father. This, we believe, is not 
in accordance with the testator’s intent. He, undoubt- 
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edly, intended the eldest son to take regardless of the 
time of George’s death. 

Under Point III as set forth beginning on pages 15 and 
31 of their brief, the appellants contend that the latter 
portion of the clause in question should be altered so as 
to read as follows: 

or 

“If George dies before his father / without such 
son, then remainder in fee to my son Frank.” 

Under this contention an eldest son would not take if 
George predeceased his father. 

These conflicting contentions demonstrate the hope¬ 
lessness of the appellants’ position. 

The exact wording of the clause as written, without 
any rearranging or supplying of words, compels the con¬ 
struction that a son of George would take no matter 
when George died if the son were living at the time of 
George’s death. The clear intent is to provide for a 
son of George. But if George dies before his father 
without such a son, then the remainder in fee is to go 
to Frank. Frank would take only in the event that 
George predeceased Clifton without leaving a son sur¬ 
viving. 

It is submitted that as George did not die before his 
father, the devise of the remainder to Frank failed and 
the proceeds do not pass to Frank and through him to 
his children. 

Appellants would rewrite the will and under one of 
their constructions the eldest son of George would take 
only provided George predeceased Clifton. For appel- 
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lants argue (B. 13, b) that by the clause “If George dies 
before his father, without such son, then remainder in fee 
to my son Frank,” the testator devised a life estate to - 
Clifton and “If George survived Clifton, a life estate to 
him; while, if he died before Clifton, and had and was 
survived by a son, remainder to the son, or if he died 
without a son, remainder to Frank.” This construction 
makes the date of George’s death determine whether his 
son would or would not take. The will does not permit 
this construction,—the testator devised the “remainder 
in fee,to any eldest son George may have living, at the 
time of his death,”—the only conditions are that George 
have a son and that said son be living at the time of 
George’s death. The proposed construction is unten¬ 
able. 

Appellants contend that Frank was a “favorite and 
trusted son, * * * far nearer than a possible unborn 
great grandson,” and therefore the Court should favor 
the construction contended for by appellants (B. 14). This 
argument is fallacious,—Frank was appointed executor 
and trustee and had the emoluments of those offices— 
he was devised property on 7th Street and testator’s 
house on 3rd Street (R. 6). This is what the testator 
wished to do for Frank—that is without conditions. In 
addition, he devised to Frank a contingent remainder 
in the property in question and also provided for him 
under the residuary clause in the event Frank was alive 
on the extinction of the trusts. Are we to rewrite the 
will and give Frank more than was devised to him? If 
we do this, we must take from the other brothers that 
which was devised to them in the residuary clause. The 
Court does not have this right. There is no question of 
setting up Frank as against an unborn grandson—the 
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fund does not go to Frank but passes under the residuary- 
clause. 

As heretofore stated appellants argue (B. 21-22) that 
the clause should be divided into three parts—the second 
part limits the remainder to the eldest son of George— 
“if George dies before his father.” Appellants concede 
that under this construction—“that if George survived 
his father, and had a son, the son would not take, but 
would only take if George died before his father.” This 
argument is utterly impossible—it directly contradicts 
the terms of the will,—the will provides “remainder in 
fee, to any eldest son George may have living, at the 
time of his death.” These words and the construction 
contended for by appellants cannot be reconciled,— 
it is an attempt to write a new will, and this cannot be 
done. 

(b) The Authorities Relied Upon By Appellants Do Not 
Support Their Arguments. 

Appellants argue that a general intent can be drawn 
from the will to the end that the property should either 
go to George’s son or Frank, and as this is the general 
intent, the words used by the testator must bend to this 
construction or if necessary, some of the words may be 
stricken or added. Appellants (B. 21), rely upon Smith 
v. Bell, 6 Pet. 68, 8 L. Ed. 322; Evans v. Ockerhausen, 
69 App. D. C. 285, 100 Fed. (2) 695; and Brittain v. First 
Trust and Savings Bank, 42 F. (2) 613, (8th Cir.). 
These cases do not support any such proposition—they 
are all to the effect, as stated in Evans v. Ockerhausen, 
supra, that 

“This will must be interpreted so as to effectuate 
the true intent of the testator as expressed in the 
will.” 
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And as stated in Brittain v. First Trust and Savings 
Bank, supra, 

“* * * and it is to be presumed that every word is 
intended by the testator to have some meaning; and 
no clause is to be rejected to which a reasonable 
effect can be given; and where two constructions are 
possible, one disregarding a word or clause, and the 
other giving it effect, the latter should be adopted.” 

We do not see that these statements of the law give 
any comfort to the appellants. 

Appellants argue (B. 24-26) that if the words “if 
George dies before his father,” are given a construction 
other than to vest the remainder in Frank, then the 
clause is in violation of the rule of perpetuities. This 
seems to be an incredible statement. When the testator 
made his will, George was in being, as was his father, 
and under the will the remainder must vest upon the 
death of the survivor of these—the remainder must vest 
either in George’s son, had there been one who survived 
George, or upon certain conditions in Frank or in those 
included by the terms of the residuary clause. 

“The law allows the vesting of an estate or interest, 
and also the power of alienation, to be postponed for 
the period of a life or lives in being and 21 years and 
nine months thereafter, and all the restraints upon 
the vesting that may suspend it beyond that period 
are treated as perpetual restraints and void, and 
estates or interests which are dependent on them 
are void.” Pulitzer v. Livingston, 89 Me. 359, ap¬ 
proved in Hazen v. American Security and Trust 
Co, 49 App. D. C. 297, 265 Fed. 447. 

The extract quoted by appellants on page 25 of their 
brief from Barnes Heirs v. Barnes, et al, 2 Fed. Cases, 
No. 1,014, p. 855, is a quotation from the syllabus—the 
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opinion of the Court made no such narrow and erroneous 
ruling, the Court stated that if the devise be executory, 
it is void because, 

“it is not necessarily to be executed within a life 
in being at the time of the testator’s death or within 
twenty-one years thereafter.” 

The devise in the instant case must vest upon the 
death of the survivor of Clifton and George—both of 
these were lives in being at the testator’s death. 

Appellants (B. 27-31) argue that Frank took a vested 
remainder, and they cite and quote from many authori¬ 
ties to the effect that an estate once vested will not be 
divested unless the intent to divest is clear. This is a 
correct statement of the law—but it has no application. 
The interest of Frank never became vested—it was a 
gift over, conditioned upon George predeceasing his fa¬ 
ther without a son—this event never occurred. 

Appellants (B. 27) quote with approval from Doe v. 
Considine, 73 U. S. 458, 18 L. Ed. 869, to the effect that 
a vested remainder 

“* * * must pass out of the grantor on the crea¬ 
tion of the particular estate. It must vest in the 
grantee during the continuance of the estate or eo 
instanti that it determines.” 

The Court then continued, 

“A contingent remainder is where the estate in 
remainder is limited either to a dubious and uncer¬ 
tain person, or upon the happening of a dubious and 
uncertain event.” 

With this statement, quoted by appellants, we agree. 
However, this estate did not pass out of the grantor— 
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he granted a life estate for the benefit of Clifton, a life 
estate to George, with a contingent remainder to 
Georges eldest son, and with a contingent remainder 
over, upon a certain condition to Frank; in the mean¬ 
time the remainder continued in the grantor or his es¬ 
tate until it might become vested. Appellants are not 
certain of their position, for they argue if they are not 
right on this point, the remainder did continue in the 
estate and now passes as intestate property. 

The quoted paragraph which immediately followed 
that quoted by appellants covers the situation here— 
the devise to George’s eldest son was contingent because 
it was limited to an uncertain person—the devise to 
Frank was contingent because it was limited upon the 
happening of an uncertain event. 

Opposing counsel quote (B. 30) from 2 Page on Wills, 
2nd Ed., Sec. 1131. This section is merely to the effect 
that as between precedent and subsequent conditions, 
subsequent conditions are preferred. The next section, 
namely, 1132, discusses conditions precedent; there it is 
stated: 

“If a gift over is conditional upon the death of 
a certain number of beneficiaries upon certain con¬ 
ditions, the gift does not take effect unless all of 
them die under the conditions specified. A gift over 
on the death of the first taker unmarried and with¬ 
out issue, fails if he dies, married but without issue.” 

“* * * A devise to A, with reversion if she died 
‘before her son shall have arrived at the age of ma¬ 
turity, and should her son die without issue,’ is con¬ 
ditioned upon the double contingency of the death 
of A during her son’s minority, and his death with¬ 
out issue.” 
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It is seen, therefore, that appellants’ authority, Page, 
supports our contention. 

Opposing counsel (B. 35) rely upon and quote from 
Britton v. Thornton, 112 U. S. 526, 28 L. Ed. 816. There 
the devise was a vested estate subject to divesting—the 
testator devised to Eliza Ann Thornton certain property 
“provided, that should the said Eliza Ann die in her 
minority and without lawful issue living, the land here¬ 
by devised shall revert and become a part of the residue 
of my estate hereinafter disposed of.” 

The Court held that 

“By this specific devise, Eliza Ann Thornton took 
an estate in fee, defeasible by an executory devise.” 

The Court added that 

“* * * upon her death, under age and without 
issue then living, her estate in fee was defeated by 
the executory devise over.” 

This authority supports our proposition—that where 
there is a contingent remainder, subject to the happen¬ 
ing of two conditions, both must take place before the 
estate will vest; that where there is a vested remainder 
subject to two conditions subsequent, both conditions 
must concur in order that the estate divest. 

Opposing counsel rely upon Farrar v. Bingham, 68 
App. D. C. 93, 93 F. (2) 252; there the question before 
the Court was the power of appointment given under 
a will, where power was given in “each of my said chil¬ 
dren in the event that at or previous to their death, they 
should have no child or children then living then such 
child of mine may by will devise and dispose * * 
There a daughter had a child who died, and thereafter 
the daughter made a will. A half brother of the de- 
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ceased child claimed to inherit from said deceased child. 
The sole question before the Court was the construc¬ 
tion of the phrase “in the event that at or previous to 
their death.” This clause is in the disjunctive and the 
Court held that upon the death of the child, the testator’s 
child had no child then living and did have the power of 
appointment. This holding gives no authority to reject 
or to add words which change the expressed intent of 
the testator. 


II. 

PROPERTY—THE REVERSIONARY INTEREST—REMAINED IN 

THE TESTATOR, SUBJECT TO THE HAPPENING OF THE 
CONDITIONS PRECEDENT. AS THESE CONDITIONS DID 
NOT TAKE PLACE, THE PROPERTY PASSED UNDER 
THE RESIDUARY CLAUSE OF THE WILL. 

1. Consideration of Appellants’ Argument. 

The appellants contend that the real estate in ques¬ 
tion does not pass under the residuary clause, and this 
is argued somewhat strenuously on pages 42 and 43 of 
their brief. 

Opposing counsel rely upon Tongue’s Lessee v. Nut- 
well, 13 Md. 415. There the Court considered the law 
as to a lapsed devise and as to a devise void by the rules 
of law. The Court there did not consider the ques¬ 
tion of the disposition of the interests in reversion which 
continued in the testator. 

Opposing counsel also rely upon George Washington 
University v. Riggs National Bank, 66 App. D. C. 389, 
88 Fed. (2d) 771. There again, the Court had under 
consideration a devise which was void. 

A devise lapses at common law when the devisee dies 
between the date of the execution of the will and the 



28 


date of the testator's death. A void devise is one which 
cannot possibly take effect by reason of operation of 
law or because the devisee died prior to the making of 
the will. In both cases, of lapsed devises and void de¬ 
vises, there is the intent on the part of the testator to 
make a complete disposition of his property. Therefore, 
it is said that the subject matter of the lapsed devise 
or the void devise cannot pass under the residuary 
clause because such was not the intent of the testator 
and, therefore, the property passes as in intestacy in 
the absence of a statute saving a lapsed devise. 

In the case of a contingent remainder, however, there 
is no complete disposition by the testator of all of his 
property. There remains in him the reversionary in¬ 
terest. Therefore, when he adds a general residuary 
clause in his will, the testator clearly expresses his in¬ 
tent that the residuary clause shall carry any property 
undisposed of by his will. If the contingent remainder 
does not vest, the reversionary interest passes under 
the residuary clause, and the cases so hold. 

Opposing counsel are of help to us in the argument 
upon the residuary clause. At page 13 of appellants’ 
brief, it is stated that the testator intended by his will 
to dispose of all of his property and that there is a pre¬ 
sumption that he so intended and that he declared this 
to be his intention in the opening sentence of his will. 
With these statements we are in hearty accord. 

At page 19 appellants state the testator declared in 
his opening statement that he intends by his will to dis¬ 
pose of his worldly estate “which meant all, not part 
of it.” With this statement we are in full agreement. 
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Again at page 20, appellants state there is a presump¬ 
tion that testator intended by his will to dispose of all 
his property and add that the instant case is stronger 
“for testator declares in the opening sentence of his will 
that he intends to dispose of his worldly estate,—mean¬ 
ing all of it.” 

On page 44, opposing counsel very obligingly cite and 
quote from a number of cases to the effect that no pre¬ 
sumption of an intention “to die intestate as to any part 
of his property is allowable when the words of a tes¬ 
tator’s will may fairly carry the whole, and any con¬ 
struction which will result in partial intestacy is to 
be avoided.” 

The cases cited by opposing counsel are Galloway v. 
Galloway, 32 App. D. C. 76; Brown v. Wells, 45 App. D. 
C. 428; Presbury v. Simpson, 53 App. D. C. 358, 290 Fed. 
333; Marion v. Williams, 9 Mackey (20 D. C.) 20; Ridgely 
v. Ridgely, 100 Md. 230, 59 A. 731; Given v. Hilton. 95 
U. S. 591, 24 L. Ed. 458 and Smith v. Sweetser, 19 Fed. 
(2nd) 974. 

Appellants and appellees are in full accord on this 
principle of law, and appellees submit that a liberal 
construction should be given to the residuary clause, if 
the Court deems that necessary, in order that a partial 
intestacy be avoided. 

2. The Authorities Support the Contention That the Testator 
Intended the Reversionary Interest to Pass Under 
the Residuary Clause. 

The testator, as hereinbefore set out in detail, devised 
ten different properties to certain named people for 
life with contingent remainders over. The testator must 
have known that some of these remainders would, or 
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at least might, fail. The will indicates that the testa¬ 
tor did have this in mind for after making said de¬ 
vises, he provided, 

‘“The residue of my estate, on the extinction of 
the trusts, if Walter Hellen, my son, be alive, and 
has reformed, shall, one half thereof, be paid to 
him, and the balance shall be divided among such 
of my other sons, as may then be alive.” 

We have already discussed the rule of construction, 
viz, that the intent of the testator as expressed must 
control. Here we have a plain and unambiguous ex¬ 
pressed intent that there shall be no intestate property, 
but that all ‘“the residue of my estate” is devised under 
the residuary clause. 

The clause beginning “The residue of my estate” is 
a general residuary clause. Even if it be a particular 
residuary clause it covers the disposition of the prop¬ 
erty from which the fund here involved was derived. 

Thompson on Wills (2nd Ed. 1936 > Sections 
255-258. 

In section 257. page 334. Thompson states: 

“General words in a residuary clause such as “all 
the rest, residue and remainder' of the testator's 
estate will embrace every species of property 
whether real or personal unless restricted by the 
context. Likewise ‘balance of my estate' used in a 
residuary clause will pass both real and personal 
property * * 

The testator in this case was an attorney: his will 
gives undeniable evidence of careful preparation, and 
the will evidences an intent to dispose of all of the 
property of the testator. These circumstances together 
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with the fact that the phrase “the residue of my estate” 
has, and at the time this will was drawn had, a well 
recognized meaning, indicate that the testator chose this 
phrase deliberately, intending thereby to dispose of 
whatever property remained undisposed of by the spe¬ 
cific provisions of his will. 

In the case of Given v. Hilton, 95 U. S. 591, 24 L. Ed. 
458, the Court in speaking of a residuary clause said (p. 
594): 

* * no presumption of an intent to die intestate 
as to any part of his property is allowable when the 
words of a testator's will may fairly carry the whole. 

* * * The law prefers a construction which will 
prevent a partial intestacy to one that will permit 
it, if such a construction may reasonably be given, 

* * and certainly when, as in this case, the in¬ 
tent to make a complete distribution of all the tes¬ 
tator's property is manifest throughout his will, its 
provisions should be so construed, if they reason¬ 
ably may be, as to carry into effect his general in¬ 
tent.” 

Courts, a a general rule, will always construe a residu¬ 
ary clause so as to prevent intestacy as regards any part 
of a testator's estate, unless there is an apparent inten¬ 
tion to the contrary. 

Young v. Norris Peters Co., 27 App. D. C. 140; 

Brown v. Wells, 45 App. D. C. 428. 

The fact that testator directed payment of the residue 
after the extinction of the trusts does not indicate that 
he meant thereby to distribute the residue of a particu¬ 
lar fund. Until the extinction of “the trusts” there was 
in fact no residue since the testator had in three gen¬ 
eral bequests and devises given the trustees the whole 
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of his estate, to all intents and purposes. To the trus¬ 
tees went ‘‘all of my improved and productive real es¬ 
tate in Washington City.” "all my unimproved real es¬ 
tate. in Washington City or elsewhere.” and "all my 
stocks, bonds and notes.” 


While the testator made three separate bequests or 
devises, he in effect created but one trust fund, specific 
parts of which were charged for the benefit of specified 
individuals. Throughout his will the testator, with but 
one exception, refers to this fund in the plural as 
"trusts.” There is therefore no particular fund as to 
which the clause in question could be a particular residu¬ 
ary clause unless it be the entire trust estate including 
the particular property from which the fund here in¬ 
volved was derived. Therefore, whether the clause in 
question be general or particular, it must govern the 
disoosition of the fund here in Question. 


The sole question is. does the residuary devise include 
the reversionary interest remaining in the testator after 
the life estate to George Hellen. 

Our Court of Appeals has decided this particular ques¬ 
tion. in Craig v. Rowland. 10 App. D. C. 402. decided 
March 2. 1897. There the testator made a devise for 
life in joint tenancy to Mrs. Burgess and her son, with 
limitation in fee to the children or lawful descendants 
of the children of the son. Upon the death of Mrs. 
Burgess, her son. John Craig, became the sole tenant for 
life, and the court stated, p. 413 that. 

"the limitation over to his children and their de¬ 
scendants surviving at the time of the termination 
of the life estate, presents the plain case of a con¬ 
tingent remainder to the children or descendants 
surviving.” 
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The court then added that the limitation over in the 
will "to go to my right heirs'" in default of persons to 
take, was simply retaining the reversion, which would 
descend to the heirs of the testator if not otherwise dis¬ 
posed of. that the heirs in such case would take by de¬ 
scent. It will be observed that said case is much 
stronger in behalf of the heirs, than the instant case, for 
there was in that case an express provision in the will 
that in default of persons to take, the reversion was ‘*to 
go to my right heirs." However, the court stated that 
this was simply the retaining of the reversion, and added, 
p. 413: 


"This being the result of the reservation to the 
right heirs of the testator, the residuary devise to 
Mrs. Eurche. by which the rest, residue and remain¬ 
der of the estate of the testator was given to her. 
embraced this reversion to the right heirs of the 
testator. It is a settled principle that wherever 
there is an executory devise or a contingent remain¬ 
der of real estate, and the freehold or inheritance is 
not in the meantime disposed of, the freehold or in¬ 
heritance descends to the testator's heirs-at-law to 
abide the event upon which the contingency may 
terminate. * * * The cases all seem to agree that a 
residuary devise, such as we have in the will before 
us. will include every reversionary interest , how¬ 
ever remote, ichich is undisposed of by the provi¬ 
sions of the will, whether the same be a reversion 
remaining after an interest created by the will or 
otherwise 

(Italics supplied). 


The opinion of Mr. Justice Luhring < Record 14-19 > is 
very clear upon this point. We particularly invite at¬ 
tention to Pages 18 and 19 of the Record. 
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CONCLUSION. 

It is respectfully submitted that the decision of the 
trial court should be affirmed. 

William Lentz. 

John E. Rochfort. 
and 

Francis W. Hill, Jr.. 

Attorneys for Hamilton G. Fant 
%/ 

claiming through Walter Hellen 

Richard L. Merrick. 
Guardian ad litem for Renee 
Toutant Beauregard and three 
others 

John L. Laskey. 

Guardian ad litem for Harriet 
Deas Hamilton ct al. 
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The undersigned adopt the foregoing brief insofar as it 
relates to the first contention made, but do not concur in 
the arguments made on the second contention, namely, 
that the property in question passes under the clause of 
the will bequeathing the residue of the estate, each of 
the undersigned taking the position both in the court be¬ 
low and on this appeal that the property should pass as 
intestate property, 

Arthur Hellf.n, 

Attorney for Arthur Hellen, 

Mary T. H. Geerasch. 

Louise H. Bowers. 

Frederick M. Bradley, 
Attorney for American Security 
& Trust Company and William 
W. Mackall, Jr.. Trustees under 
the will of Mildred Green Beau¬ 
regard. 

Justin L. Edgerton, 
Guardian ad litem for David 
O'Dunne and Attorney for Safe 
Deposit and Trust Company and 
Frances K. Goodwin. Trustees 
under will of Frances Fant Ken¬ 
ny, deceased, and Safe Deposit 
and Trust Company, as Admin¬ 
istrator of the Estate of Josephine 
Fant. deceased. 
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United States Court of Appeals for the 
District of Columbia 

April Term, 1939. 

No. 7500. 

LILLIAN HELLEN REEVES, et al., 
Appellants, 
v. 

AMERICAN SECURITY & TRUST CO., et al., 

Appellees. 

APPELLANTS’ REPLY BRIEF. 


Preliminary Statement. 

This is an action for the construction of two clauses 
of the will of Johnson Hellen (R. 2-8), who died Janu¬ 
ary 21, 1867, leaving him surviving seven sons and one 
daughter (R. 9). The first clause in controversy is as 
follows: 

li After the death of my son Clifton, I devise the 
lot and warehouse on 7th Street, to his son George 
for life, if he be then living, remainder in fee, to 
any eldest son George may have living, at the time 
of his death, if George dies before his father, 
without su-ch son , then remainder in fee to my son 
Frank” (R. 6). 





Clifton Hellen died in December, 1874 (R. 12). His 
son George lived and received the income of the prop¬ 
erty until November, 1936. George left no issue (R. 
10 ). 

Appellants agree that testator intended by his will to 
dispose of all of his estate (Appellees’ Brf. ps. 28, 29). 

Moreover, testator devised all his improved real es¬ 
tate in 11 clauses, (R. 5-8; Appellants’ Original Brf. 
ps. 5 to 7 inch; and Appellees’ Brf. ps. 11 to 14 inch), 
and declared in a statement preceding these 11 clauses 
that he thereby disposed of all his improved real es¬ 
tate, saying,—(R. 5): 

“I devise all my real estate * * * that is im¬ 
proved, # * *, as follows, * * 

The clause first quoted above is one of the 11 clauses. 

The question presented is whether, by the clause 
first above quoted, testator effectually devised the re¬ 
mainder in the real estate therein described, or whether 
he failed in his purpose and intent to devise it through 
the awkward use of the language employed by him; 
and as a purely subsidiary question whether, if he did 
fail in his attempt to devise the remainder, it passes 
under the limited residuary clause or to testator’s 
heirs. 

The following is the limited residuary clause,— 

4 ‘The residue of my estate, on the extinction of 
the trusts, if Walter Hellen, my son, be alive, and 
has reformed, shall, one-half thereof, be paid to 
him, and the balance shall be divided among such 
of my other sons, as may then be alive.” (R. 8.) 
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Appellees urge,— 

(1) That the intention of the testator should con¬ 
trol and that, under that rule, the devise which testa¬ 
tor attempted and intended to make to Frank was in¬ 
effective, and the remainder became a part of the 
residue. 

(2) That where two constructions are possible, one 
disregarding a word or clause, and the other giving it 
effect, the latter should be adopted. 

(3) That Frank took a contingent,—not a vested,— 
estate. 

(4) That the six words in question “if George dies 
before his father” constitute a condition precedent to 
the devise of the remainder to Frank. 

(5) That the remainder did not vest until the death 
of George in 1936: That title to the remainder was in 
abeyance from 1867 until 1936,—for 69 years. 

Appellees’ argument under these several heads will 
be briefly answered. 


I. 


Summary of Argument. 

(Note: It is important to keep in mind that Appel¬ 
lees’ contentions are not for the great grandson who 
was never born, but for the limited residuary estate, of 
which Walter, who had not reformed when the will was 
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drawn, would take half (i 8), and testator knew that 
the great grandson might never be born, and the facts 
as to Walter. Moreover, if the remainder had failed, 
as Appellees contend, the remainder would have gone 
to the heirs, as in intestacy; w’hereas Appellees con¬ 
cede and contend that testator intended bv his will to 
dispose of all his property.) 

The learned and able counsel for Appellees does the 
utmost that could be done with the material he has, 
but it is urged that his contentions are, all of them, in 
conflict with the expressed intention of testator, and 
with the rules applicable to the positions taken by him: 

(1) TESTATOR DECLARES THAT HE IN¬ 
TENDS TO DEVISE ALL HIS IMPROVED REAL 
ESTATE, SAYING(R. 5). 

“I DEVISE ALL MY REAL ESTATE * # # 

THAT IS IMPROVED, * * * AS FOLLOWS, 

• # * 

AND DOES THIS BY THE “FOLLOWING” 
ELEVEN CLAUSES (R. 5-8), OF WHICH THE 
CLAUSE IN QUESTION IS THE SECOND 
CLAUSE (R. 5, 6). 

Appellees contend (Brf. ps. 20-22), (regardless of 
this indisputable proof of his intention), that the 
clause here must fail as to the remainder because six 
words must be read in a certain order, and that these 
six words must destroy the intent. 

This contention fails because, (1), as the intent to 
devise the remainder is expressly declared, the Court 
to sustain this intent will transpose or strike out the 
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six words or read them, as they are, as a condition an¬ 
nexed to the remainder to the unborn great grandson, 
or will hold that “or” is implied between “if George 
dies before his father” and the words “without such 
son,” (Farrar v. Bingham, 93 F. (2d) 252, 254; 68 
App. D. C. 93; 2 Sehouler on Wills, 6th Ed. §872, ps. 
993, 994; Smith v. Bell, 6 Pet. 68, 79; 8 L. Ed. p. 322); 
and (2) the words should be made subordinate to the 
intent,—not the intent to the words (Burwell v. Ca- 
wood et al., 2 How. 560, 578; 11 L. Ed. 378, 385). 

(2) Appellees admit that they can give no reason 
why they should but none the less they claim that the 
six words should be construed as a condition as to the 
remainder to Frank, rather than as to that of the 
mythical great grandson (Brf. ps. 20-22). This claim 
fails because, (1) the construction should be in favor 
of a favorite son as against one so remote as a possible 
great grandson (Thompson on Wills, 2nd Ed. §222, 
ps. 286, 287; 1 Page on Wills, 2nd Ed. §817, p. 1388; 
Smith v. Bell, 6 Pet. 68, 78; 8 L. Ed. p. 322); (2) the 
construction should be in favor of Frank as the “first 
taker”, (Rood on Wills, 2nd Ed. §603, p. 581; 2 Schou- 
ler on Wills, 6th Ed. §886, ps. 1015, 1016); and (3) 
there is the very obvious reason for applying the con¬ 
dition to the great grandson that testator did not 
want the great grandson to have the remainder if 
Clifton and George, his father and grandfather, both 
had life estates (R. 5, 6). 

(3) Appellees insist (Brf. ps. 20-21) that “AND” 
and not “OR” must be implied between “if George 
dies before his father” and “without such son”, despite 
the fact that “AND” will destroy the remainder, and 
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“OR” will preserve it, but the rule is that one of these 
two words will be implied or supplied to preserve an 
estate, but never to destroy it (1 Jarman on Wills, 5th 
Ed. <§483, p. 517; 2 Schouler on Wills, 6th Ed., §874, 
ps. 996, 997; Appellants’ Original Brf. ps. 31-36). 

(4) Appellees cannot object to implying an “OR”, 
or reading the six words as applying to the great 
grandson instead of Frank, or to striking out the six 
words because no one of these constructions “can do 
so much violence to the clause as the total rejection of 
the whole bequest” (remainder) “given in express 
terms to an only” (a) “son” (Smith v. Bell, 6 Pet. 
68, 79), and it is such total rejection that Appellees 
advocate. 

(5) Appellees urge (Brf. ps. 7-15) that the remain¬ 
der to Frank is contingent because based on the un¬ 
certain events as to whether George shall leave a son 
surviving him, and shall die before his father. Neither 
of these events was uncertain in the sense to make a 
devise contingent and not vested: 

(a) Uncertain in this sense means that it is doubtful 
whether the event will ever occur, and here both the 
events are certain to occur, the time of the occurrence 
only being uncertain: George was certain to die either 
before or after his father, and he was certain also to die 
with or without a son (69 C. J. §1673, p. 594; Smith v. 
Sweetser, 19 F. (2d) 974,976; Warner v. Com. Int. Rev. 
72 F. (2d) 225, 227). 

(b) As the words of contingency describe two 
events (R. 6), the happening of which are to take away 
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Frank’s remainder, (as Appellees contend), which in 
the absence of snch events he would retain, the re¬ 
mainder is vested subject to be divested (1 Minor on 
Real Property (2nd Ed.) §713, ps. 931, 932, 933). 

(c) As the “devise” (is) “* * * in favor of a 
person in esse simply ( i.e . without any intimation of a 
desire to suspend or postpone its operation)” (it) 
“confers an immediate vested estate” (Jarman on 
Wills (5th Ed.) §756, p. 773). 

(d) “* * * estates are held to vest at the earliest 
possible period, unless there be a clear manifestation 
of an intention of testator to the contrary” (Doe v. 
Considine, 6 Wall. 458, 481; 18 L. Ed. 869), and here 
there is no such manifestation, and the remainder 
vested on testator’s death. 

(e) Frank’s remainder is “a remainder, limited up¬ 
on an estate tail” (to the unborn great grandson), and 
“is held to be vested, though it be” (was) “uncertain 
whether it will” (would) “ever take effect in posses¬ 
sion” (Croxall’s Lessee v. Sherrerd, 5 Wall. 268, 
290). 

(f) “The struggle with the Courts has always been 
for that construction which gives to the remainder a 
vested rather than a contingent character”, (Id.), and 
here no struggle is necessary to hold the remainder 
vested. 

(g) The remainder was never divested. (Appel¬ 
lants’ Original Brf. ps. 29 to 31 inch). This, we under¬ 
stand Appellees concede. (Appellees’ Brf. ps. 23, 24). 
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(6) Appellees contend (Brf. ps. 27-34) that the re¬ 
mainder passed under the residuary clause. This con¬ 
tention cannot be sustained because,— 

(a) The clause is not general but particular (R. 8): 
The word “estate” does not under the facts here in¬ 
clude real property; testator had devised all his im¬ 
proved real property (R. 5-S), and there remained for 
disposition only the personal property he left, and the 
unimproved real estate which was to be sold. (1 Jar¬ 
man, 6th Ed. p. 670.) 

(b) Testator therefore appropriately used the 
words “pay” and “balance” (R. 8) which would only 
apply to personal and not real property as to distribu¬ 
tion of the residue, and the use of these two words in 
connection with the word Estate shows that personal 
property only was included in the residue (1 Jarman, 
6th Ed., 670; Given v. Hilton, 95 U. S. 591, 599). 

(c) At common law a devise which fails descends to 
the heirs,—it does not pass into the residue, (George 
Washington University v. Riggs National Bank, 66 
App. D. C. 389, 391; 88 F. 2d. 771; Thompson on Wills, 
§308, p. 275; Appellants’ Original Brf. ps. 40 to 45 
incl.). 

(7) Appellees contend (Brf. ps. 24; 29-34) that the 
title was in abeyance, or as Appellees put it, there was a 
reversion in the testator during the period until the 
death of George, testator's grandson, from 1867 to 
1936, 69 years,—over two-thirds of a century and two 
full generations, and that the abeyance or reversion 
arises by implication and construction; that the six 
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words applied were a condition annexed to the re¬ 
mainder to Frank, and not to that of the possible great 
grandson who was never born, with no reason for so 
applying it, but with it appearing on the contrary that 
testator did not intend this great grandson to have a 
remainder if both his father and grandfather had life 
estates; that “AND” should be implied between “fath¬ 
er” and “without” to defeat testator’s intention and 
destroy the remainder instead of implying “OR” which 
would save Frank’s remainder; that the construction 
must be on the six words alone. 

Such a creation of an abeyance by construction is not 
permissible (Doe v. Considine, 6 Wall. 458; 18 L. Ed. 
869. 

To hold that a title is in abeyance at all, there must be 
words which clearly show that testator intended such 
a result, and such words are wholly lacking here, and, 
on the contrary, there is an express declaration of tes¬ 
tator’s intent to devise the remainder. (Doe v. Con¬ 
sidine, supra, quoted with approval in Green v. Gordon, 
38 App. D. C. 454; Croxall’s Lessee v. Sherrerd, 5 Wall. 
290; McArthur v. Scott, 28 L. Ed. p. 1027). 

A reversion did not arise here because it would be in 
contradiction to testator’s declaration that he intended 
to dispose of the remainder (R. 5), and because also 
there is no expression of an intention to withhold a 
reversion of the remainder (Thompson on Wills, §231, 
p. 203). 

No reversion arose because testator devised the 
whole fee in life estates and the remainder (7 Words 
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& Phrases, p. 6212; 3 Thompson on Real Property, 
§2110, ps. 174,175). 

To hold that the remainder was in abeyance for 69 
years, Appellees must overcome,—“the struggle” 
(which) “with the Courts has always been for the 
construction which gives to the remainder a vested 
rather than a contingent character”. (Croxall’s Lessee 
v. Sherrerd, 18 L. Ed. 572, 579). 

ARGUMENT. 

L 

It was testator’s intention to devise a vested re¬ 
mainder to Frank, subject only and at the most to 
divest if George had a son who survived him (R. 6). 
The construction appellees advocate would totally 
destroy the devise by a father to a favorite son. It 
will not be made unless it be indispensable, and it is 
far from being indispensable. 

Appellees argument on this question is as follows,— 

Frank can not take under the devise as written (Ap¬ 
pellees Brf. p. 10), and we are not permitted to rewrite 
the will. The intent of the testator expressed in his 
will must prevail (Id. 14). The authority to construe 
a will includes no power to reform (Id. 15). 

That the clause (R. 6) can not be divisible into three 
parts, viz.— 

(1) “After the death of my son Clifton, I 
devise the lot * * * on 7th Street, "to his son George 
for life, if he be then living”,— 
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(2) “Remainder in fee to any eldest son George 
may have living at the time of his death, if George 
dies before his father”,—or 

(3) (If George dies), “without such son, then 
remainder in fee to Frank,” 

or an “OR”, instead of an “and” implied, so that 
the clause will read,— 

or 

“If George dies before his father / without 
such son, then remainder in fee to my son Frank.” 

The objection Appellees make is that the possible 
unborn great grandson would not take in case of the 
subdivision into three parts unless George predeceased 
his father, and in case of the insertion of “OR” after 
“if George dies before his father”, and Appellees urge 
that this unborn child would take no matter when 
George died {Id. 18 to 20). 

The answer to these contentions is,— 

(a) Testator devised a remainder ! to either 
Frank or the great grandson (R. 6) who was never 
born (R. 10). Testator’s intention indisputably was 
that either Frank or this great grandson should have 
the remainder. As the great grandson was never born, 
he could not take it. Frank lived until 1906 (R. 12), 
and could take it. By his taking, and only by his tak¬ 
ing, the intention of the testator can be fulfilled. 

To sustain Appellees’ contention the devise of the 
remainder must be held ineffective and that part of the 
clause be nullified, and the plain purpose of testator 
must be thwarted. This will not be done unless it is 
indispensable and such is far from being the case here. 
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“As this construction destroys totally the leg¬ 
acy, obviously intended for the son by his father, 
it will not be made unless it be indispensable.” 

Smith v. Bell, 6 Pet. 68, 79; 8 L. Ed. 322. 

(b) Appellees urge (Brf. ps. 20-22) that the words, 
“if George dies before his father’’ should not be 
applied to the possible great grandson, but must be 
applied to Frank, l>ecause they claim that testator 
intended that this possible great grandson was to take 
regardless of when his father died, but they give no 
reason, and none can be given for their claim. Indeed, 
they admit that they can see no reason for the differ¬ 
ence between this and the nine other devises of real 
estate {Id. 15). 

Appellees state that Frank was devised other prop¬ 
erty in addition to this remainder and seek in this way 
to overcome the fact that Frank was a favorite and 
trusted son, and, so, under well established rules en¬ 
titled to a preference in construction over an unborn 
great grandson, and still more over the remainder 
falling into the residue and half going to Walter, a son 
who had not then reformed (1 Page on Wills (2nd Ed.) 
§317). 

While it is impossible to state how Frank shared 
as compared with his brothers and sister, without 
knowing the values of the properties devised, the will 
shows that, by the other nine clauses, testator devised 
each of Frank’s brothers, (except Walter, who had 
not reformed), a vested remainder, and the remainder 
in question here is the only one which Frank can claim. 
(R. 5-8). Without it, he would not share equally with 
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his brothers. That Frank was given something aside 
from it is no reason for nullifying this devise by a 
father to a favorite son. 

“In the construction of ambiguous expressions, 
the situation of the parties may very properly be 
taken into view. The ties which connect the testa¬ 
tor with his legatees, the affection subsisting be¬ 
tween them, the motives which may reasonably be 
supposed to operate with him and to influence him 
in the disposition of his property, are all entitled 
to consideration in expounding doubtful words and 
ascertaining the meaning in which the testator 
used them. 

• • • * * 

“Every consideration, then, suggested by the 
relation of the parties and the circumstances of 
the case, comes in aid of that construction which 
would give effect to the last as well as first clause 
of the will; which would support the bequest of 
the rcfnainder to the son, as well as the bequest 
to the wife. It is not possible to doubt that this 
was the intention of the testator.” 

Smith v. Bell, 6 Pet. ps. 68, 75, 77, 78; 8 L. Ed. 
322. 


n. 

As the testator intended generally to dispose of his 
entire estate by his will, and declared his specific in¬ 
tention to dispose of all his improved real estate, this 
Court will, as it has very recently declared, carry out 
this intent, and to that end supply or omit words or 
transpose sentences. 

In spite of testator’s intention to dispose of his 
whole estate (R. 2), and of his declaration that he in¬ 
tended by the 11 clauses to dispose of all his improved 
real estate (R. 5), Appellees contend that we are bound 
by the way they insist the six words,—“if George dies 
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before bis father”,—must be read; that the clause 
must be construed in accordance 'with the six words; 
and that the remainder must be destroyed, and testa¬ 
tor’s declared intention be thwarted. 

(a) it is no argument to say that the remainder is 
disposed of by the residuary clause for testator de¬ 
clared his intention to dispose of it by the clause in 
question here (R. 5, 6), and to have it devised by the 
residuary clause is to change what he declared it his 
intention to do, and attempted to do. 

(b) As testator had the general intention to dis¬ 
pose of his entire estate (R. 2), and declared his inten¬ 
tion to dispose of the real estate in question here by 
the 11 clauses, of which that under construction is 
one (R. 5, 6), this Court, to give effect to testator’s 
intent, holds that “words may be supplied or omitted, 
and sentences transposed 

Under this rule, the words (R. 6) “if George dies 
before his father” may be read as applied as a condi¬ 
tion to the remainder to the unborn great grandson, or 
the word “OR” may be inserted as Appellants sug¬ 
gest under Point I above, or the six words may be 
omitted. 

“It is impossible to read the entire will and 
reach any different conclusion than that the testa¬ 
tor desired and intended to leave his estate ex¬ 
clusively to his children and grandchildren, and in 
such circumstances it is of course the duty of the 
court, if possible, to give effect to this intent; and 
it is the law in Missouri, as well as elsewhere, that 
in order to reach this end words may be supplied 
and omitted and sentences transposed .” 

Farrar v. Bingham, 93 F. (2d) 252, 254; 68 
App. D, C. 93. 
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“If holding the devise to be contingent would 
defeat the declared object of the testator, the 
courts will not adhere to the letter of the Will.” 
2 Alexander on Wills, $990, ps. 1432, 1433, 1434. 

III. 

As the construction appellees urge is the total de¬ 
struction of the remainder, it should be rejected, and 
the interpretation suggested by appellants which pre¬ 
serves the remainder by applying the six words to the 
remainder to the unborn great grandson, or striking 
them out, or inserting an “or”, be adopted. 

“No effort to explain the words in a different 
sense can do so much violence to the clause a« th? 
total rejection of the whole bequest given in ex¬ 
press terms to an only son..”. .... '* 

Smith v. Bell, 6 Pet. ps. 68, ?U; 8 L. Ed. 322. 


IV. 


Appellees and appellants agree that where two con¬ 
structions are possible, one destroying a word or 
clause, and the other giving it effect, the latter should 
be adopted. Here, the construction appellees urge 
would destroy the remainder; while that urged by 
appellants saves the remainder, and does not involve 
even the rejection of the six words, but preserves 
them as well. 

It is indisputable that Appellees’ construction de¬ 
stroys the remainder, and that in direct contravention 
of testator’s declared intention to devise the remainder 
by the clause under construction to the unborn great 
grandson or to Frank (R. 6). 
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It is equally clear that even the six words can be 
preserved by applying them to the remainder to the 
unborn great grandson, or by inserting an “OR”. 

“ # * * and no clause is to be rejected to which 
two constructions are possible, one disregarding a 
word or clause, and the other giving it effect, the 
latter should be adopted.” 

Brittain v. First Trust & Savings Bank, 42 F. 

(2d) ps. 613, 615. 

y. 

If the words “if George dies before his father” 
evince any intent, it is a minor one, and must yield to 
the major intent, which was to devise the remainder 
to the unborn great grandson or to Frank. 

(a) Appellees say (Brf. p. 22) that the cases do not 
support the proposition that the minor or secondary 
intent must yield to the major intent . The rases do 
support this proposition . 

“It is stated in many cases that where there are 
two intents inconsistent with each other, that which 
is primary will control that which is secondary; 

Smith v. Bell, 6 Pet. ps. 68, 78; 8 L. Ed. 322. 

“• * • if they” (inconsistent intentions) “do 
exist, we perceive no motive for ascribing any su¬ 
perior strength to that which would provide for 
those who might claim the estate of the wife 
after her decease;” (here the remainder after the 
death of George); “to that which would provide, 
after her decease,” (the decease of George) “for 
the only” (a) “child of the testator.” 

Id. 

(See also authorities, page 38 of Appellants’ Origi¬ 
nal Brief.) 



17 


(b) To defeat the remamder m order to save the 
six words would be to subordinate the intent to the 
words, whereas the intent should control the words. 

“The cardinal rule in the interpretation of wills 
is, that the language is to be interpreted in subor¬ 
dination to the intention of the testator, and it is 
not to control that intention, when it is clear and 
determinate.” 

Burwell v. Cawood, et al. f 2 Howard, 560, 578; 
11 L. Ed. 378. 

VI. 

Frank took a vested remainder*. 

(a) “The law will not construe * * * a remainder 
to be contingent when it can be taken to be vested.” 
(Doe v. Considine , 6 Wall. 458.) 

(b) Appellees present no reason why the remain¬ 
der to Frank should not be held vested: They point to 
no condition precedent so clearly that to treat this 
remainder as vested would be contrary to the terms of 
rlie will. 

Hi* * * jj. k ag j Qn g ^ en an established rule for 
the guidance of the court, that all estates are to 
be holden to be vested, except estates in the devise 
of which a condition precedent to the vesting is so 
clearly expressed that the courts cannot treat them 
as vested without deciding in direct opposition to 
the terms of the will.’ And to accomplish this, 
words of seeming condition are, if possible, held 
to have only the effect of postponing the right of 
possession; and if the devise be clearly conditional, 
the condition will if possible, be construed as a con¬ 
dition subsequent and not precedent, so as to con¬ 
fer an immediate vested estate, subject to be di- 
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vested on the happening of the contingency. Haw¬ 
kins on Wills, 237.” 

Craig v. Rowland, 10 App. D. C. 402, 417. 

(See also Appellants’ .Original Brief, ps. 27 to 31 
incl.). 

(c) Th-qt Frank’s remainder was vested is made 
even more clear by the fact that testator declared 
(R. 5), preceding the 11 devises of all his improved 
real property that he intended by them, (of which this 
clause is one), to dispose of all this property. As 
holding the devise to Frank to he contingent might de¬ 
feat this declared intent, the courts will not adhere to 
the letter of the will if that requires such a construc¬ 
tion. 2 Alexander on Wills* $990, ps. 1432, 1433, 1434. 

m 

If either the death of George, without a son, or be¬ 
fore his father, was a condition, it was prima facie a 

condition subsequent, and appellees have shown no 

. • \ 

reason why it should be held to be a condition prece¬ 
dent. 


“As between precedent and subsequent condi¬ 
tions, subsequent conditions are preferred in con¬ 
struction. * * * if the gift is to fail, or to be divested 
on breach of condition, the condition is prima facie 
subsequent .” 

2 Page on Wills, 2nd Ed. $1131, ps. 1885,1886. 


As these conditions, (if they were conditions), were 
conditions subsequent, the remainder was vested. 

<<# • * a condition subsequent is one whose hap¬ 
pening fulfillment, failure, nonperformance, or 
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breach, according to the form of the condition, will 
determine, defeat, divest, curtail, or abridge an 
estate or interest already vested,* * *.” 

69 C. J. §1783 c., p. 675. 

via 

The remainder vested in Frank, as shown above, and 
in appellants’ original brief. It was never divested, 
and, this, we understand, appellees concede, (Appel¬ 
lees’ brf., ps. 23, 24. See Appellants’ original Brf., ps. 
29 to 31 ind.). 

IX. 

Testator applied the words “if George dies before 
his father” to the devise to the unborn great grandson 
to prevent infringing the rule against perpetuities. 

(a) Appellees say (Brf. ps. 23, 24) that the case of 
Barnes Heirs v. Barnes, et ah, 2 Fed. Cases No. 1014, p. 
855, applies to an executory devise, hut the devise to the 
unborn great grandson was an executory devise, 

“An executory devise is such a deposition of real 
property by will that no estate vests thereby at the 
death of the devisor, but only on a future con¬ 
tingency.” 

Doe v. Considine, 6 Wall. 458, 481; 18 L. Ed. 

869, 874. 

(b) The rule is not limited to executory devises, 
hut applies to all interests in laud, 

“The rule against perpetuities, at common law, 
is that no interest within its scope is good unless 
it must vest, if—at all, not later than twenty-one 
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years after some life in being at the creation of 
the interest, # * 

48 C. J. §4, p. 937. 

(c) Ha-sen v, American Sec. cC Trust Co., 49 App. 
D. C. 297, ( cited by Appellees, their brief, p. 23), was 
decided in 1905 , construing the will of a testator dated 
December, 1901 , and as the Code was enacted in March, 
1901 , the decision was under it and not under the com¬ 
mon law. 


X. 


If Frank’s remainder became invalid, it was not dis¬ 
posed of by the residuary clause, but went to the heirs 
at law. 

This question is fully discussed in Appellants' origi¬ 
nal brief, Point IV, pages 40 to 45 inch 

Appellants will discuss here only what Appellees say 
in their answering brief. 

(a) The residuary clause is not general (R. 8), as 
Appellees urge, (Brf. p. 30) but is particular, and the 
word “estate” does not under the facts present here 
include real property. 

Testator had declared his intention to do so, and had 
devised all his improved real property (R. 5). There 
remained for the residue only what personal property 
he left (R. 8), (and what arose from the sale of his un¬ 
improved real property R. 3), after payment of spe¬ 
cific bequests made under it (R. 7, 8). 
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(1) All testator had to include in the residue was 
personal estate, and he therefore used the word “pay** 
as to this distribution appropriately, and this was a 
word which would not apply to a division of real es¬ 
tate. The use of the word “pay” requires a holding 
that personal estate only was included in the resi¬ 
due. 

In Stump’s Executors v. Deneale et al., 1 Pet. 585, 
the Supreme Court held, Chief Justice Marshall writ¬ 
ing the opinion, that the estate under the circumstances 
there present was confined to personalty. 

“General expressions when collocated with 
words descriptive of personal estate, are some¬ 
times restrained by that association to subjects 
of the same species, agreeably to the maxim nosci- 
tur a sociis; * * 

1 Jarman, (6th Ed.) p. 670. 

(2) As the improved real estate had all been de¬ 
vised (R. 5-S) and nothing remained but the balance of 
personal property, the word “estate” will be construed 
to mean that only. 

“Where a testator makes specific devises or be¬ 
quests of his property, and afterwards inserts a 
general clause disposing of all his estate, the term 
‘estate’ will be construed to mean that portion of 
the estate remaining after the satisfaction of the 
specific devises and bequests. Blewer v. Bright- 
man (S. C.) 4 McCord, 60, 64.” 

3 Words & Phrases, p. 2477. 

(3) Appellees (Brf. p. 31) mistake the application 
of Given v. Hilton, 95 U. S. 591. 

The case cited holds that the law prefers a construc¬ 
tion which will avoid intestacy, and the construction 
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Appellants urge would avoid an intestacy, while that 
urged by Appellees would result in intestacy. 

(b) In Craig v. Rowland, 10 App. D. C. 402, testa¬ 
tor devised to his sister, Mrs. Burgess, and her son 
Craig joint life estates, and for the life ot* the sur¬ 
vivor in certain real estate, and, if Craig should die 
leaving descendants, to them in fee simple, but, if he 
died without issue, to testator’s right heirs. By a 
residuary clause, testator bequeathed and devised the 
rest and remainder of the estate, real, personal, and 
mixed to his sister, Susan Burche. Mrs. Burgess 
died, and Craig became sole life tenant. Mrs. Burche 
then, when a child of Craig was in existence but not 
born, conveyed the property to Craig. It was held that 
the remainder vested in Craig’s children as they came 
into existence, and that the deed to Craig and his sub¬ 
sequent deed to one Laughlin conveyed only a life 
estate. 

To reach this conclusion it was whollv unnecessary 
for the Court to decide what the effect was of the pro¬ 
vision if Craig died without issue, for he left issue, 
and they brought the action. What was said then as to 
the effect of this provision and of the residuary clause 
was all of it, at the most, dicta. 

This Court does not regard the case last cited as 
having decided the question whether at common law 
a lapsed or void devise or one which for any reason 
fails passed under the residuary clause, or descended 
to the heirs, and holds on the contrary that that ques¬ 
tion was first decided by it in George Washington 
University v. Riggs National Bank, 66 App. D. (\, 
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389, 391; 88 F. (2d) 771, 773, where it holds that such 
a devise passed to the heirs, (see also Thompson on 
Wills, sec. 308, p. 275). 


XI. 


The contention of the appellees that the remainder 
was a reversion held by testator from his death in 1867 
until the death of his grandson, George, in 1936,— 
for 69 years, two-thirds of a century and two full gen¬ 
erations,—can not be sustained. 

(a) A holding that such a reversion was created or 
arose from the clause in question would he both in con¬ 
tradiction of testator's declaration that he devised all 
his improved real estate (R. o) 'byjft e 11 clauses, of 
which that in question is one, aim^beCause there is no 
expression whatsoever of an intention that there should 
be such a reversion. 

“But an estate” (a reversion) “by implication 
will not arise in contradiction to and in the ab¬ 
sence of some expression of intention.” 

Thompson on Wills, §231, p. 203. 

(b) No reversion arose, because testator devised 
the whole fee in life estates and a remainder (R. 5-8). 

“4 Bl. Comm. p. 175, says ‘an estate in reversion 
is the residue of an estate left in the grantor, to 
commence in possession after the determination of 
some particular estate granted out by him.’ Bar¬ 
ber v. Brundage, 63 N. Y. Supp. 347, 348, 50 App. 
Div. 123; People v. Lawrence (N. Y.) 54 Barb. 589, 
619; Todd v. Jackson, 26 N. J. Law (2 Dutch.) 525, 
540.” 

7 Words & Phrases, p. 6212. 



24 


“It can only exist where the grantor has con¬ 
veyed less than his whole interest or estate. Win¬ 
gate v. James, 121 Ind. 69, 72, 22 N. E. 735.” 

Id. 

“It’’ (a reversion) “implies that the devising 
clause has left something to revert to the testator 
after the estate given to the devisee. Bvrne v. 
Weller, 61 Ark. 366, 373, 375, 33 S. W. 421, 423.” 

Id. 

“A reversion is the remainder of an estate left 
in the grantor to commence in possession after the 
determination of some particular estate granted 
out by him.” 

3 Thompson on Real Property, §2110, ps. 174, 
175. 

(c) Holding Hint there is a reversion is a holding 
that the remainder to Frank did not vest, but was con¬ 
tingent. and to sustain this holding there would have to 
be words which clearly show that testator intended, such 
a result. Such words are wholly lacking here. 

“It is a rule of law that estates shall be held 
to vest at the earliest possible period, unless there 
be a clear manifestation of the intention of the 
testator to the contrary.” 

Doe v. Considine, 18 L. Ed. 869, 874; 

“The struggle with the courts has always been 
for the construction which gives to the remainder 
a vested rather than a contingent character.” 

CroxalPs Lessee v. Sherrerd, 18 L. Ed. 572, 
579. 

(See also McArthur v. Scott, 28 L. Ed. p. 
1027). 
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XII. 

The Supreme Court of the United States held (in a 
case lacking many of the reasons present here for 
such an interpretation), that making the death of a 
child before the testator, the father, the basis of ex¬ 
clusion of the child’s descendants was “a purely arbi¬ 
trary selection”, as would be the case here of exclud¬ 
ing Frank because George did not die before Clifton, 
his father. The Court held further that the estates of 
those who would have been excluded by the literal 
enforcement of the provision vested on testator’s 
death, and were not subject to a condition subsequent 
or afterwards devested. 

A testator died in 1856, leaving a will of which the 
part construed was as follows,— 

“ ‘Item 5th. It is my will * * * that my * * * 
homestead # * * be kept * * * as the home * # * of 
my daughters so long as they # * * remain * * * 
unmarried. I * * * after the death of my wife * * * 
devise * * * said estate to my said daughters, being 
* * * unmarried, and to the * * * survivors of them 
so long as they * * * remain * # * unmarried, and 
on the death or marriage of the last of them, * * * 
I direct that the said estate * * * be sold * * *, and 
the proceeds * # * distributed * * * among my 
daughters living at my death, and their children 
and descendants (per stirpes) * * 

Johnson v. Washington Loan & T. Co., 224 U. 
S. 224, 232, 233,—Opinion by Justice 
Hughes. 

Testator had 3 sons and 5 daughters, all living in 
1852, when his will was made. They and his wife sur¬ 
vived him. The four daughters married and had cltil- 




dren; one married before testator's death, but her chil¬ 
dren were born afterwards. One remained single, and 
survived all her sisters, dying in 1903. 


The Court held,— 

‘‘By the definite language of the clause, these 
daughters were then ascertained and identified as 
those entitled to the immediate enjoyment of the 
property on the termination of the preceding es¬ 
tates. They, therefore, had a vested remainder in 
fee. 

***** 

“ * * * the remainder in fee which vested in the 
daughters, all of whom survived the testator, was 
not defeasible as to anv of them bv her death, leav- 
ing descendants, before the expiration of the pre¬ 
ceding estates.” 

Id. ps. 237, 238, 240. 241. 

The following are the circumstances on which the 
Court based its decision, and of the similarities to the 
facts here,— 

(1) Exclusion of the descendants of a daughter 
dying before testator was held a “purely arbitrary 
selection”. 


Likewise here, exclusion of Frank, a son, because 
George did not die before his father, would be a “pure¬ 
ly arbitrary selection”. 

(2) The language* of the clause quoted was held not 
to be of the imperative character which forbad an in¬ 
terpretation at variance with the words used. 

And, here, the language certainly is not of such an 
imperative character (R. fi). 
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(3) The Court refused in its construction to follow 
the words literally because that would not be a sensible 
construction. 

Here, to nullify the devise to Wank (R. (i), and hold 
that testator reserved the remainder in himself in case 
decree did not die before his father, and that title was 
in abeyance tie years, and, then, through a residuary 
clause, of only personal estate, to distribute half of the 
remainder to Walter, who had not reformed when tes¬ 
tator made his will (R. 8), is in conflict, as to every 
step, with recognized rules, and would not be a sensible 
construction,— particularly as tlie six words should he 
applied to the unborn "Teat grandson ( R. (i) l>ecause 
testator did not want Clifton's branch of the farnilv to 
have the remainder if Clifton and Geo rife, his son, both 
had life estates (R. 5, b). 

(4) The Court took into consideration the context 
and the entire plan of the will as sustaining its conclu¬ 
sion. 

Here, too. testator declared in the first sentence of 
his will ins intention to dispose of his entire estate (R. 
—). So the remainder in question was not reserved 
and did not remain in abeyance (ID years. 

(')) The Court next relied on the next paragraph to 
that construed when, in giving his children the residu¬ 
ary personal estate, he defined the representation he 
intended by statinir that the descendants of such as 
may have died during his life were to take a parent's 
part. 
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!So. here, in h ot the 11 clauses testatui pio\idecl that 
it’ the lit'** tenant loft no eldest son, the reniaindei 
should ifo direct to another relative*, as hen* to 1 tank, 
with no limitation (1 1 . u-8). ''"he sixth clause only pro¬ 

vided that the third jmtsoii's remainder should *>e de 
vested hv his own death, and that others should take 

( if. «). 


So, testator knew how to devest a remainderman and 
did it in this sixth danse hat did not do it in the clause 
under consideration ( If. (>). 


1 he clause is as tollows; 

“ i devise unto m\ son Charles Ilellen tor lite 
part of Lot two. in Square one htmdred and eighty 
live, , remainder over in tee. to his eldest son. 
that he may have living, at the lime ot his dearth, 
if no such child livi1 1 at his death, then 1 devise 
the same i’i fee t<> my grandson .Johnson Kant, or 
in ease of his death, to my •rranddauirhters Kmily. 
Kranees, .fosephine, and .lane Kant (R. 6). 

The clause under construction presents the l ol lowirm 
circumstances showing tha*t frank took a vested re- 
mainder (1». (>) which was not devested, which do not 
appeal' ill t lie ease cited, viz. 

i 1) We do not have to depend tor testator s inteii 
lion, as the Court did. in the ease cited. <m an implica¬ 
tion from the context and whole tenor ot the will, hut 
testator expressly declared (If. 2 ) in commencing his 
will that h<* intended t<> dispose of all his property and 
airain just preceding the 1 1 clauses that lie intended to 
devise all his improved real estate by these clauses (If. 
.’>). and by the second of these clause-, made the devise 
in question ( if. f>). 
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No reservation by the testator ot the remainder can 
be claimed in fact* of these declarations. 

(2) To sustain tbe contention that Ceorue must 
have died before his father as well as without a son to 
vest the remainder in frank, jt is neces-ary to hold 
that the two orovisioii> are in tiu' yp .— and that 
an “AND must be implied between “father and 
“without**, whereas under the recognized rule “OR 
must be eliose 11 instead ot “AND because “OR pre¬ 
serves, while “AND" dest roys 1 he remaindei's ; ( R. (5.). 

(.')) Here, the words “If fieortre dies before his 
father" may on purely a-rammatical construction be ap¬ 
plied as well to a never born creat irrandson, as to 
Frank. and should be so applied because obviously tes¬ 
tator did not intend Clifton’s branch of the family to 
nave the remainder if Clifton and his son. (loor^e, both 
had life estates ( R. fj, 6). 

t'4) In the case cited, the words excluding the 
descendants of a daughter because of her death at a 
particular time are unmistakably applied to those 
descendants, while here they can and should be applied 
to the if rent irrandson, and not to Frank (R.<»). 

XIII. 

The Supreme Court of Massachusetts has held that 
words which could be applied to make a bequest con¬ 
tingent or vested should be applied so as to make the 
bequest vested. 

I he followin'.: is the lamrunife of the clause which 
was under interpretation,— 


‘‘I give and bequeath to my grandson,*** 
$500. if he shall arrive at the aye of twenty-one 
years, then to be paid over to him * * 

The Court held that, although the grandson died un¬ 
der age, lie took a vested legacy, saying,- 

“We have therefore only to inquire whether, 
* * the words, ‘if he shall arrive at the age of 
twenty-one years,' relate to the words which pre¬ 
cede. or to the words which follow them: * * we 
are of the opinion that testator meant to make an 
immediate bequest to the grandson. ' * “ * * al¬ 

though the testator's meaning is obscured by the 
unfortunate collocation of those words, and the in- 
artitlcial punctuation of the sentence.” 

Furness v. Fox, 1 Cushing 134 (Mass.), 48 
Am. Dec. 593. 


The* Court stated also that it was confirmed in this 
construction by the circumstance that the residuary 
clause did not make a specific devise of the $500. 

So, hero, both to make the remainder vest in Frank 
(K. 6), and because the residuary clause does not con¬ 
tain a specific devise of tin* property in question (|{. 
8), but, on the contrary, testator expressly declared 
his intention to devise it by the clause under construc¬ 
tion, and because testator obviously did not wish Clif¬ 
ton's branch of the family to have the remainder if 
both he and (leorge had life estates, the six words 
should be applied to the possible but never born great 
grandson, and not to Frank (1C 5, 6). 


CONCLUSION. 


(1) ( oust ruing solely in accord with tin* six words, 

as Appellees read them, thwarts ihe declared in¬ 
tention ot the testator, when this is not i iul is pensobl fi 
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(Smith v. Bell, 6 Pet. 68, 69), because the intention 
having been declared, the Court, to carry out the in¬ 
tent, can strike out the six words, or apply them to the 
contingent interest of the never horn great grandson, 
or insert ’‘OK” between “father" and “without’’, 
(Farrar v. Bingham, 68 App. I). ('. 93) and any one of 
these changes would not do as much violence to the 
clause as Appellees proposed rejection of the remain¬ 
der; (Smith v. Bell, su/na): (2) as Frank was in at$$e, 
capable of taking at the end of the life estates, with 
nothing to show that it was intended to be contingent, 
his remainder must be held vested under the rule that 
a remainder will never be held contingent when it can 
be held vested, (Poe v. Considine. 73 V. S. 438, 487); 
(3) as the law is that an estate vests at the earliest 
possible period unless there be a clear manifestation 
of a contrary intention, and there is no such manifesta¬ 
tion here, Frank’s remainder vested on testator’s 
death, and not 69 years later: and (4) holding Frank’s 
remainder vested and valid conforms to all the fore¬ 
going well and long established rules of interpreta¬ 
tion, fulfills testator’s intention, and favors a favorite 
son. as it should, as against a never born great grand¬ 
son. (Smith v. Bell, supra; Thompson on Wills, 
222, ps. 286. 287), and conforms to the rule that an 
heir shall be disinherited only by words that clearly 
and necessarily have that effect. ( Page on Wills, $817, 
p. 1388). 

All of which is respectfully submitted, 

S. WALLACE DEMPSEY, 
BRUCE FULLER. 

Attorneys for Appellants, 

723 Investment Building, 
Washington. 1). (\ 



